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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

WINSLOW D. DEVEROUX,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 8101279


v.
)



)
AWCB Decision No. 92-0304

ATCO STRUCTURES, INC.,
)



)
Filed with AWCB Anchorage


Employer,
)
December 10, 1992



)


and
)



)

INDUSTRIAL INDEMNITY COMPANY,
)



)


Insurer,
)


  Defendants.
)

                                                             
)


Employee's claim was heard at Anchorage, Alaska, on October 9, 1992.  Employee was present and represented himself.  Defendants were represented by attorney Richard Wagg.  After the hearing we reopened the record to obtain more medical evidence regarding Employee's permanent impairment.  Deveroux  v. ATCO Structures.Inc.., AWCB Decision No. Unassigned (October 21, 1992).  We received an additional medical report and offered the parties an opportunity to comment.  The claim was ready for decision on December 4, 1992, after we received the parties' comments.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

Employee asked for temporary total disability (TTD) benefits from August 2, 1991 to the present and continuing.  Employee wanted to be paid permanent partial disability (PPD) benefits, and interest on these benefits.  Employee wanted Defendants to pay travel expenses to the doctors' offices, surgery expenses, and charges for medical treatment.  He also asked that Defendants reimburse the State of Alaska, Department of Health and Social Services (DHSS), for physical therapy.


We have already ordered Defendants to pay for travel expenses for trips to doctors' offices for those treatments which they are willing to accept as compensable. Id.

Defendants argue Employee's November 1991 surgery was not reasonable and necessary.  Therefore, they should not have to pay for the medical bills or travel expenses for that surgery and the physical therapy.  They also contend that since there are no reports or billings for the physical therapy treatments, they should not be required to pay these expenses.


Defendants contend there are several reasons why no more disability benefits are due Employee.  First, because the surgery was unnecessary, Employee should not receive TTD benefits for disability while recovering from the surgery. Second, they argue he had withdrawn from the labor market because he was disabled due to conditions unrelated to his injury.  Therefore, even though his medical condition was unstable due to the surgery, Defendants should not have to pay TTD benefits because Employee was not in the work force before the surgery.  Third, the partial settlement agreement which we approved on September 20, 1991, bars payment of TTD benefits from August 2, 1991, to August 18, 1991.


Defendants argue their payment of one percent for PPD benefits was proper and no further PPD benefits are due.  The physicians who have examined Employee have repeatedly noted he has no loss of range of motion from his foot injury.  Therefore, there is no impairment rating upon which to base PPD benefits.  Alternately, Defendants argue the maximum rating he could get under the American Medical Association, Guides to the Evaluation of Permanent Impairment (3rd ed.) (1984), (Guides), is four percent for nerve damage.


After Employee's foot injury, he developed a tarsal tunnel syndrome which Defendants acknowledged was compensable.  In 1983 Ross Brudenell, M.D., performed tarsal tunnel release surgery. He developed problems after the surgery.  Dr. Brudenell referred Employee to Shawn Hadley, M.D. She reported in February 1986 that:


I feel that Mr. Deveroux has a very early sympathetic dystrophy in the left foot . . .


I feel that the current symptoms Mr. Deveroux is experiencing may result in some further permanent impairment if an aggressive therapy program is not pursued.  If no intervention were undertaken at this time I feel that the patient could conceivably develop very limited use of the foot altogether because of this pain.


In his August 27, 1987 letter, Ross Brudenell, M.D., stated: "I believe he has suffered permanent physical impairment, and basing this impairment on AMA Guideline, revised in 1984, although his ranges of motion are normal, I believe we can give him a rating of 1% of the lower extremity at the foot.  Defendants paid PPD benefits based on this rating.


In his August 15, 1990, letter about a Morton's neuroma which developed and was removed, W.S. Holderness, D.P.M., stated: "At this time I would recommend against any type of work that involved ambulation.  However. . . . there should be little to no permanent disability."


Employee developed another neuroma.  On January 16, 1991, Dr. Holderness wrote to Defendants.  He stated that surgery would eventually be required for the neuroma.


In February 1991, Employee was seen by Edward Voke, M.D., at Defendants' request.  Dr. Voke had initially treated Employee immediately after his injury.  Dr. Voke said in his report that he found no evidence of a neurological deficit.  Dr. Voke said, “[T]here is no objective evidence to suggest that he has a permanent impairment." In his February 21, 1991, addendum Dr. Voke said, "I am sure that he has some problems with his foot, but there is not enough objective evidence to prevent him from working as a carpenter." Dr. Voke also stated that, “I do not believe another operative procedure will accomplish a great deal and vote against surgery."


Dr. Holderness removed the neuroma.  He said in a July 17, 1991, letter: "There should be no impairment rating as a result of the surgery and as far as the neuroma is concerned, he should be able to return to work without any complications . . . the symptoms he is experiencing with the tarsal tunnel recurrence may provide some complication in the future."


In a Controversion Notice dated July 29, 1991, Defendants controverted payment of the surgery to remove the neuroma. In the reasons for denying the surgery, Defendants stated: "No further surgery was recommended per the [Defendants' medical examination]."


After the neuroma was removed, Employee's problems persisted.  In his August 7, 1991, letter to Dr. Holderness, Laurence Wickler, M.D., stated his impression of Employee's condition was "[p]ossible recurrent and/or persistent tarsal tunnel syndrome with entrapment of the posterior tibial nerve and its plantar branches."


On September 20, 1991, we approved a partial settlement agreement.  Under the settlement the parties resolved all disputes regarding "the compensation rate, compensation for past disability [of any type], penalties, interest, or vocational rehabilitation benefits." The agreement also provided that "the employee's entitlement, if any, to medical benefits under the Alaska Workers' Compensation Act is not waived . . . ."


In a Controversion Notice dated October 24, 1991, Defendants controverted payment of benefits for nerve release surgery. Defendants again cited Dr. Voke's February 19, 1991, medical evaluation which indicated surgery was not recommended or advised.  Defendants also notified Employee they had scheduled another evaluation by Dr. Voke to review his claim for surgical benefits.  The examination was scheduled for November 23, 1991.


However, Employee did not submit to the examination with Dr. Voke.  Instead, on November 5, 1991, Dr. Wickler performed the tarsal tunnel release surgery which Defendants had controverted.  Dr. Wickler's pre‑operation history and physical states: "There is absolutely no guarantee that this is going to eliminate his symptoms but it is an appropriate attempt.  Should this fail, no additional surgical procedures would be recommended. . Incomplete relief of the symptoms, in fact a worsening of the same could occur."


Employee testified he felt better for four or five months after the surgery.  He testified he could have worked as a carpenter or painter during this period of time.  However, after four or five months, the condition "popped up again" and started to bother him as it had before the surgery.


Contrary to Employee's testimony, Dr. Holderness' chart notes of January 3, 1992, state Employee requested a permanent handicap license plate.  His chart notes of January 20, 1992, state Employee is "still at this time unable to return to his original occupation as a painter due to the tarsal tunnel syndrome."


Dr. Voke, who last examined Employee in February 1991, testified in his 1992 deposition that he did not note any objective basis at that time for performing another surgery.  Dr. Voke testified he would not have expected the surgery to improve Employee's condition, and no surgery should have been done.  In fact, not only did the surgery Dr. Wickler performed fail to improve the condition, it worsened Employee's condition by causing more scar tissue. (Voke Depo. at 19 ‑ 22).


Dr. Voke had rated Employee's condition at zero percent permanent impairment in February 1991, before the most recent surgery.  He found no swelling, no signs of Sudeck's atrophy or sympathetic dystrophy and no evidence of neurologic deficit.  There was a full range of motion. (Voke Addendum to February 19, 1991 evaluation).


In his March 25, 1992, letter Dr. Holderness noted that Employee had no loss of range of motion.  He added that "based on . . . the continued formation of keloids, I would rate the present disability of the foot at twenty percent and I feel that Mr. Deveroux is stable at this time and little to no improvement is expected."


We asked Dr. Holderness and Dr. Voke to review copies of a portion of the Guide's which Defendants submitted at the hearing and which relate to rating pain and discomfort due to damage to nerves.  Dr. Holderness replied that he believes Employee suffered nerve damage from the injury, and that damage required surgery.  He went on to say that Employee's symptoms are completely subjective, which he believes excludes application of the Guides to rate his condition.  Dr. Holderness said he would prefer Employee's condition be rated by a neurologist.


Dr. Voke did not respond in writing.  His nurse called the designated chairman and said that Dr. Voke did not want to address the permanent partial impairment (PPI) issue because he was not Employee's treating physician.


We invited the parties to comment on the physicians' statements.  We specifically asked whether we should refer Employee to a neurologist for an examination.  Defendants argued that it was Employee's burden to prove his claim, and he has already been given the opportunity to do so. If he failed to prove his claim, we should deny the claim.  Employee responded that he had seen a neurologist in September 1992, but he would be examined again if we would pay for the examination.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. IS EMPLOYEE'S 1991 SURGERY COMPENSABLE?


When an injured worker seeks care more than two years after the injury, under AS 23.30.095(a) we "may authorize continued treatment or care or both as the process of recovery may require." Employee enjoys the benefit of AS 23.30.120 which presumes that his claim is compensable.  Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).  "The presumption will drop out if an employer adduces 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion' that continued care is either not indicated or not indicated as the employee contends." Id. at 665, (citing Kodiak Oilfield Haulers v. Adamson. 777 P.2d 1145, 1150 (Alaska 1989)).  The employee must then meet his burden of proof by a preponderance of evidence without the aid of any presumption.  Id.


In Carter the court ruled "that the 'process of recovery' language of AS 23.30.095(a) does not preclude an award for purely palliative care where the evidence establishes that such care promotes the employee's recovery from individual attacks caused by a chronic conditions Id. at 666.  In Carter the court noted that the proposed treatments alleviated the employee's condition, although there was no hope for a long‑term cure.


Subsequently, the court applied Carter in Adamson v. University of Alaska, 819 P.2d 886 (Alaska 1991).  The court held the presumption also applies to a claim for reimbursement.  The court stated:


We note, however, that Adamson was seeking palliative care. . . . While [her doctor] had only one visit with Adamson, and he had doubts about the prescriptions long term use, a lay person cannot be expected to second guess a doctor's recommendation for care.  While the Board could reasonably rely on Dr. Seres, a neurosurgeon, and his testimony that Marinol is an inappropriate painkiller other than for cancer, in denying an award for continuing treatment with Marinol, Adamson's claim was for reimbursement.

Id. at 894.


We have also ruled that treatment must be reasonable and necessary to be payable under subsection 95(a).  See Weinberger v. Matanuska ‑ Susitna‑School District, AWCB No. 81‑0201 (July 15, 1981) ; aff'd 3 AN‑81‑5623 (Alaska Super.  Ct., June 30, 1982) ; aff ‘d Ireland Chiropractic Clinic‑v.  Matanuska ‑ Susitna School Dist., (Memo.  Op.  No. 7033) (Alaska June 1, 1983).


We find Dr. Holderness' and Dr. Wickler's opinions raise the presumption that the surgery is compensable.  We find Dr. Voke's opinion overcomes the presumption.  Therefore, Employee must prove his claim for surgery by a preponderance of the evidence.


Under Carter we consider whether the surgery was for an “individual attack" caused by a chronic condition.  According to Dr. Wickler's November 5, 1991, Operative Report, Employee's surgery was for an entrapment of the branch of the lateral plantar nerve.  Dr. Wickler indicated this nerve was previously released, but the surgery failed to control Employee's symptoms.  We find the condition is a chronic condition which has persisted since his injury.  There is no evidence of flare ups, but rather just a persistent problem. 


We consider whether the surgery was reasonable and necessary.  All physicians, including even Dr. Voke, agree that Employee has some problems with his foot. He had one release surgery in 1983, but his problems have persisted.  Neuromas have developed which were removed.


Although Dr. Voke voted against surgery because it wouldn't "accomplish a great deal," Dr. Wickler believed another surgery was an "appropriate attempt." Employee testified he felt better for about four months after the surgery.  Although it is a close question, we conclude the additional surgery performed by Dr. Wickler was reasonable.  Because we found the surgery reasonable, Defendants shall pay Humana Hospital $2,771.40 for services relating to the surgery, and pay $1,025.00 to Dr. Wickler for the surgery.


However, even Dr. Wickler said no more surgical procedures should be attempted in the future.  Accordingly, we refuse to authorize further surgical care at Defendants' expense.


After surgery, Dr. Holderness provided follow‑up care.  He found hypertrophic scar tissue in the area of the incision, and referred Employee for physical therapy. (Holderness January 3, 1992, chart notes.)   Later on June 10, 1992, Dr. Holderness injected the keloid. There is no evidence to overcome the presumption of compensability regarding this treatment provided by Dr. Holderness.  Accordingly, Defendants shall pay for Dr. Holderness' injection treatment.


Employee sought reimbursement to DHSS for its payment of physical therapy treatments.  We find Dr. Holderness prescribed physical therapy related to Employee's surgery, but Employee failed to submit reports or billings for the physical therapy.  Because we lack evidence from which we can make specific findings regarding the treatment or the costs thereof, we deny Employee's request at this time. We retain jurisdiction to award reimbursement if Employee submits physical therapy treatment reports and the billings for the treatment.


Employee testified he got a cane with an ice gripper and an ankle splint at Medical Arts after his surgery.  He also testified Tylenol has been prescribed for his foot condition.  He submitted an itemized billing from Medical Arts Pharmacy which lists charges for these items.  The DHSS paid Medical Arts Pharmacy for these charges.  Therefore, we direct Defendants to reimburse DHSS for a cane with an ice gripper ($52.00), for an ankle splint ($48.50), and a Tylenol charge of $19.80

II. IS TEMPORARY TOTAL DISABILITY COMPENSATION DUE?


We find the agreed settlement resolved the issue of disability benefits up to the date of approval, September 20, 1991.  Therefore, we will only consider Employee's claim for compensation benefits after that date. 


We find we have no evidence that Employee was temporarily disabled due to his foot condition until the November 5, 1991, surgery.   Although Dr. Wickler had recommended the surgery in August 1991, he did not comment upon whether or not Employee could work.


Employee testified that for about four months following the surgery, he felt so good that he could have returned to work as a painter.  We questioned him about his ability to return to work and whether he had a period of recovery when working would not have been possible.  He denied problems immediately following the surgery.  However, Dr. Holderness' January 1992 chart notes indicate Employee sought a permanent handicap license plate, and he could not work as a carpenter due to his foot injury.


Earlier in a July 17, 1991, letter Dr. Holderness had indicated Employee would be disabled from surgery for about three months maximum after the surgery.  By the time of Employee's February 28, 1992, visit to Dr. Holderness, Employee was seeking a PPI rating.  We find his condition reached a permanent state by the end of February, and he was no longer temporarily disabled.


Defendants contend Employee was out of the labor market for reasons unrelated to his foot injury.  Under Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264 (Alaska 1974), they contend Employee is not entitled to TTD benefits.  However, in Vetter the court reversed the Board's decision denying TTD benefits because the court found there wasn't substantial evidence to support the Board's decision.


We find this case analogous to Estate of Ensley v. Anglo Alaska Construction, Inc., 773 P.2d 955 (Alaska 1989).  In Ensley the employee's on‑the‑job injury caused him to be totally disabled, but he was also unemployable because of an unrelated cancer condition.  The court stated: "the remedial policy of the Act is furthered by providing compensation for temporary disabilities even when a concurrent unrelated medical condition has also rendered the worker unable to earn his or her normal wages." 773 P.2d 959.


In this case Employee has suffered a gunshot injury, causing a concurrent unrelated medical condition which makes him unable to work.  However, we find his industrial injury also caused him to be temporarily totally disabled.  Accordingly, we conclude he is entitled to TTD benefits from November 5, 1991, to February 28, 1992, while recovering from surgery.  We also conclude Defendants shall pay Employee interest on these TTD benefits.

III. PERMANENT PARTIAL DISABILITY BENEFITS


At the time of Employee's injury, former AS 23.30.190 provided a schedule of PPD benefits for specified injuries.  Under that scheme, PPD benefits were to be paid for a specified number of weeks based on the percentage of permanent impairment, but the total payment could not exceed the schedule's maximum for a particular body part.  Providence Wash.  Ins.  Co. v. Grant, 693 P. 2d 872 (Alaska 1985).


We find we have evidence to raise the presumption that Employee is entitled to PPD benefits.  We find Dr. Voke's opinion that Employee's disability is zero percent is sufficient evidence to overcome the presumption.  Employee must prove his claim by a preponderance of the evidence.


Dr. Holderness rated Employee's disability at 20 percent, but did not explain what rating system he applied to reach this conclusion.  When asked if the rating could be for nerve damage under the Guides, Dr. Holderness indicated he would prefer that Employee’s condition be rated by a neurologist.  We infer that he does not feel competent to rate Employee's condition.  Accordingly, we give his opinion little weight. We find Dr. Holderness' rating is not adequate to support an award of 20 percent.


Dr. Brudenell had rated Employee's permanent impairment at one percent.  Defendants paid PPD benefits based on this rating.


Employee indicated he had seen a neurologist in September 1992, but did not submit a copy of the report.  We do not know if the examination was for a PPI rating of his foot, or an examination for the gunshot injury.


We agree with Defendants that Employee has the burden of proving his claim.  We agree that the record at this time only supports an award of PPD benefits for a one percent impairment rating.


However, under Richard v. Fireman's Fund Insurance Company, 384 P.2d. 445, 449, (Alaska 1963), we "owe to every applicant for compensation the duty of fully advising him as to all the real facts which bear upon his condition and his right to compensation, so far as [we] may know them, and of instructing him on how to pursue that right under the law."


In this case, Employee appears to have had difficulty in understanding his responsibility to obtain necessary medical reports.  Therefore, we will once more give Employee the opportunity to obtain a medical report to support his claim for PPD benefits greater than the one percent which Defendants have paid for his foot injury.  We will retain jurisdiction for a period of 90 days after this decision is filed.  If Employee files a neurologist report with us regarding nerve damage to his foot, we shall reopen the record and give Defendants an opportunity to be heard. If Employee fails to file a neurologist report regarding the PPI rating of his foot injury within 90 days after this decision is filed, we will enter an award confirming Defendants’ payment of PPD benefits for one percent impairment.


ORDER

1. Defendants shall pay Humana Hospital $2,771.40, Dr. Wickler $1,025.00, and shall reimburse the State of Alaska $120.30.


2. We retain jurisdiction to determine Employee's claim for payment of physical therapy treatments after Employee submits reports of the physical therapy treatment and the charges for these treatments.


3. Defendants shall pay Employee temporary total disability benefits from November 5, 1991, to February 28, 1992.


4. Defendants shall pay interest upon the benefits awarded in order number 3 above.


5. We retain jurisdiction over the issue of PPD benefits for 90 days after this decision is filed.  If Employee acts in accordance with this decision, we will give Defendants an opportunity to be heard.  If Employee fails to act within the 90 days, we shall confirm the award of one percent for PPD benefits.


Dated at Anchorage, Alaska this 10th day of December, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom 


Rebecca Ostrom, 



Designated Chairman



 /s/ Michael A. McKenna 


Michael A. McKenna, Member



 /s/ Marc Stemp 


Marc Stemp, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Winslow D. Deveroux, employee/applicant; v. ATCO Structures, Inc., employer; and Industrial Indemnity Company, insurer/defendants; Case No. 8101279; dated and filed in the office of the Alaska Workers' Compensation  Board in Anchorage, Alaska this 10th day of December, 1992.



Charles Davis, Clerk
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