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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

VITA JACOBUS,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 9200217


v.
)



)
AWCB Decision No. 92-0309

GOLDEN FRONTIER ENTERPRISES,
)



)
Filed with AWCB Fairbanks


Employer,
)
December 15, 1992



)


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

                                                             
)


We heard the employee's request for a Board‑ordered Independent Medical Evaluation (IME) at Fairbanks, Alaska on December 8, 1992. The 71 year‑old employee was present and assisted by her friend Kathleen McCullom.  The defendants were represented by attorney Michael McConahy.  The record closed at the end of the hearing.


It is undisputed that the employee fell while working for the employer on January 8, 1992.  The defendants referred her to J. Michael James, M.D., for an evaluation of her reported neck and back pain.  On May 20, 1992 Dr. James issued a report which concludes;


In summary, we are dealing with a 71 year‑old lady who is angry at the McDonalds in Fairbanks and angry at her immediate supervisor and manager who has had a temporary aggravation of her pre‑existing problem.  However, she is now persisting and focused on this because of her anger and unfortunately this is even further compounded by her organic brain syndrome which creates some confusion as to her responsibilities.  I would suggest any further treatment of this lady be directed at non‑narcotic analgesics with the judicious use of nonsteroidal anti‑inflammatories.  I doubt that any major change can occur in her complaints of low back pain.  Furthermore, there is no evidence of any surgical lesion.


In his May 20, 1992 report Dr. James indicated the employee was medically stable on that date and that no impairment rating should be given.  Dr. James also stated the employee was physically able to return to work at McDonalds.


On October 5, 1992 the employee's treating physician Keith Gianni, M.D., wrote a letter to our office and stated he had spoken with Dr. James and "agreed with his assessment." In response to a follow‑up letter from our office, on October 26, 1992, Dr. Gianni stated that "the determination of medical stability depends on objectively measurable improvement which unfortunately is not applicable in this case.  I believe that there is no chance of objectively measuring her improvement because her complaints are subjective. . . . I will arbitrarily state the date of (her medical stability as) September 15, 1992. . . ."


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.095(k) states:


In the event of a medical dispute regarding determinations of . . . medical stability. . . between the employee's attending physician and the employer's independent medical evaluation, a second independent medical evaluation shall be conducted by a physician or physicians selected by the board from a list established and maintained by the board. . . .


At the instant hearing, the employee was particularly upset that, in her view, Dr. James was disrespectful during the course of his evaluation.  According to the employee, he repeatedly referred to her as "Vita Baby" and commented, "don't you know the employers are always right (regarding workers' compensation cases in which they request a medical evaluation?]


Even though we cannot condone any display of bias or disrespect shown the employee, we find no medical dispute exists in this case so as to justify ordering an IME.  Drs.  James and Gianni agree that the employee has reached medical stability. Accordingly, we conclude the employee's request for an IME must be denied.


ORDER

The employee's request for a Board‑ordered IME is denied and dismissed.


Dated at Fairbanks, Alaska this 15th day of December, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown 


Fred G. Brown, 



Designated Chairman



 /s/ Ray Kimberlin 


Ray Kimberlin, Member

FOB:dt


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Vita Jacobus, employee/applicant; v. Golden Frontier Enterprises, employer; and Alaska National Insurance Company, insurer/defendants; Case No. 9200217; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 15th day of December, 1992.



Sylvia Kelley, WCO
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