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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

LORI LeMONS,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case Nos. 
9101311


v.
)

9105341



)

MAYFLOWER CATERING,
)
AWCB Decision No. 92-0310



)


Employer,
)
Filed with AWCB Anchorage



)
December 15, 1992


and
)



)

AMERICAN MOTORIST INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

                                                             
)


This matter came before us on October 22, 1992, in Anchorage, Alaska.  The employee was present and represented by attorney William Erwin.  The employer and its insurer (insurer) were represented by attorney Frank S. Koziol.  The record closed at the conclusion of the hearing.


ISSUES

1. Is the employee entitled to permanent partial impairment (PPI) benefits based on Dr. Brudenell's 20 percent rating? 


2. Is the employer entitled to reimbursement of temporary total disability (TTD) benefits it paid the employee between May 20 and November 4, 1991, because she failed to cooperate with her treating physicians' treatment plans? 


3. Is the employee entitled to TTD benefits after November 4, 1991?


4. Is the employer responsible for medical costs for ambulance services and emergency services incurred by the employee in September and November 1991?


SUMMARY OF THE EVIDENCE

The employee alleges that she suffered two injuries to her back while working for Mayflower Catering.  The first was on January 23, 1991 and the second was on March 13, 1991.


Edward M. Voke, M.D., an orthopedic surgeon, treated LeMons from February 13, 1991 through May 13, 1991. (Dr.  Voke's deposition at 5, 17).  On February 13, 1991, Dr. Voke diagnosed a lumbosacral strain, but wanted to pursue whether the employee had a herniated disc. (Id. at 5‑6).  An MRI was done on February 21, 1991, which revealed bulging disc at the L3‑4 and L5‑S1 levels, each to the left, with a right‑sided herniated disc at the L4‑5 level. (Id. at 7).  Dr. Voke considered the left‑sided bulges as insignificant, but considered the right‑sided herniation at the L4-5 level as a possible explanation for LeMons' pain. (Id. at 7‑8).  Dr. Voke released the employee to work after the initial visit on February 13, 1991. (Id. at 9).


After LeMons was allegedly injured on March 13, 1991, she again saw Dr. Voke.  After a physical examination and a CT scan, Dr. Voke could not figure out which disc, if any, was causing her trouble. (Id. at 10).  On April 10, 1991, he prescribed Percocet for her pain. (Id.).


Dr. Voke referred LeMons to Paul Dittrich, M.D., for a second opinion regarding surgery.  Dr. Dittrich did not think surgery was appropriate and expressed his concern about the employee's high daily intake of Percocet (six to seven pills a day) to Dr. Voke. (Id. at 11).


Dr. Voke next sent LeMons to Michael J. James, a specialist in physical medicine and rehabilitation, for an EMG.  The EMG showed a mild S1 root irritation bilaterally. (Id. at 15-16).  From this study, Dr. Voke concluded that there was no nerve injury and, therefore, there was no need for surgery. (Id.).


On May 1, 1991, Dr. Voke told LeMons to reduce her Percocet intake to four pills a day.  Dr. Voke did this, he said, because Percocet is a strong, addicting, pain medication. (Id. at 16‑17). On May 20, 1991, Jerry Lee Gottbe, a pharmacist, advised Dr. Voke that LeMons had altered his prescription for Percocet from 10 to 40. (Id. at 18‑19; Deposition of Gottbe at 9, 12).  After receiving this information, the doctor refused to treat her any further.  He testified that the forgery "severed the doctor/patient relationship and from that day forth I wouldn't be able to rely on anything that she had to say.” (Id. at 26).


He stated that he did not believe that the herniated disc was caused by either of the two alleged accidents.  He feels the condition was preexisting, especially in light of the positive MRI findings at two other levels.  Notwithstanding this fact, on November 4, 1991, he gave the employee a permanent partial impairment rating of five percent of the whole person.  He testified that in making this determination, he gave LeMons the benefit of the doubt.  Dr. Voke stated that his rating may be too high, but he said the AMA Guides allows for that rating after six months of discomfort. (Id. at 37‑38).  He said he would give her a zero rating for loss of sensation and strength. (Id. at 33).  The insurer paid LeMons PPI benefits based on Dr. Voke's five percent rating.


After Dr. Voke refused to treat LeMons any further, Dr. James became her treating physician. (Dr.  James' deposition at 8).  He tried to reduce the employee's prescription of Percocet from three a day to zero.  However, on June 24, 1991, he was advised by an emergency room physician that the employee was requesting 30 Percocet.   Dr. James testified that as far as he was concerned, LeMons should have been off the drug by that time. (Id. at 11‑14).


Dr. James recommended that LeMons participate in the B.E.A.R. physical therapy program.  She refused, however, claiming that she did not have the endurance to participate four hours a day.  Even though Dr. James explained to her that she could start out at a limited level and then expand her activities as time went on, she still declined to go through the program. (Id. at 15).


The last time Dr. James saw the employee was July 1, 1991.  It was noted that she was limping at the time.  He reports that she was in an examination room when he had to leave to take a telephone call from another physician.  He stated that when he returned after approximately five minutes, LeMons was no longer in the room.  Dr. James said she left a note saying she had to leave because a taxi cab was waiting for her.  He testified that after she left the building, he observed her walking normally and getting into a small pickup truck without showing any evidence of a problem.  At this point, Dr. James discharged her from his care because, he said, she was not cooperating with his treatment recommendations and was probably malingering. (Id. at 16‑18).


Dr. James said he would give her a zero permanent partial impairment rating. (Id. at 23‑24).  Further, he explained, that because of her dishonesty, she probably fit into the category of individuals who have herniated discs, but are actually asymptomatic. (Id. at 24‑26).  He believes that LeMons is medically stable and can return to her former job with Mayflower Catering. (Id. at 26‑27).


At the insurer's request, the employee was seen and examined again by Dr. Voke on October 25, 1991.  At this time, he found her to be medically stable with a five percent permanent partial impairment.  The doctor stressed the need for LeMons to lose weight and become physically fit. (Dr.  Voke's independent medical evaluation report dated October 25, 1991).  Based on this last evaluation by Dr. Voke, the insurer terminated the employee's TTD benefits which it had been paying since the March 1991 injury.


At the request of Lemons' attorney, the employee was seen by Ross Brudenell, M.D., an orthopedic surgeon, on November 13, 1991, for a permanent partial impairment rating.  After taking a medical history from Lemons, reviewing medical records and films, and performing a physical examination, Dr. Brudenell gave her a permanent partial impairment rating of 20 percent. (Dr.  Brudenell's deposition at 13).  This rating was comprised of seven percent for the specific disorder (unoperated herniated disc), nine percent for range of motion impairment, two percent for pain, discomfort, and loss of sensation, and two percent for loss of strength. (Dr.  Brudenell's report dated November 13, 1991).


He also believed the employee was a good candidate for physical rehabilitation on a graduated basis and not through the B.E.A.R. program. (Id.). Dr. Brudenell testified that when he made his rating he did not know that the employee had forged Dr. Voke's prescription. (Id. at 22‑23).  The doctor did state that, to reasonable medical certainty, the two 1991 accidents were a substantial factor in ultimately causing the herniation. (Id. at 67‑70).  Finally, he testified that Lemons was medically stable when he saw her on November 13, 1991. (Id. at 61). 


In a letter to Koziol dated November 18, 1991, Dr. Voke stated:


I have reviewed Lori Lemons' records and in answer to your letter of  November 1, 1991, particularly after studying her JA, I feel that she is able to return to that type of employment.  There would be no restrictions noted. I do not feel she needs to be retrained.   There is very minimal lifting, if any, other than up to 20 pounds which I feel she is certainly able to perform based on any objective changes or notations as far as her past history is concerned.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. Is the employee entitled to PPI benefits based on Dr. Brudenell's 20 percent rating?

AS 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter." In addition, the Alaska Supreme Court has held that the presumption applies to non‑causation issues, including continuing disability.  Bailey v. Litwin Corp., 713 P.2d 249, 254 (Alaska 1986).


The supreme court also has held that before the statutory presumption attaches to a claim, the employee must establish a preliminary link between the injury and the employment.  Burgess Construction v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).


The evidence necessary to raise the presumption of compensability varies depending on the type of claim. “[I]n claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection." Smallwood, at 316.  In less complex cases, lay evidence may be sufficiently probative to establish causation.  Veco, Inc. v. Wolfer, 693 P.2d 865,871 (Alaska 1985).


If the employee presents sufficient evidence to establish the link, the presumption of compensability attaches and shifts the burden of production to the employer. Wolfer, at 870.  The employer must then present substantial evidence to overcome the presumption.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  'Substantial evidence' is "such relevant evidence as a reasonable 'mind might accept as adequate to support a conclusion." Miller, at 1046.


In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the supreme court explained two ways to overcome the presumption: 1) producing affirmative evidence the injury was not work‑related; or 2) eliminating all reasonable possibilities the injury was work‑related.


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to the determination of whether medical evidence is necessary to overcome the presumption.  Veco, at 871. 'Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself.  Id at 869.


If the employer produces substantial evidence that the disability is not work‑related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the (triers of fact) that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


Based on this discussion, our first point of inquiry is whether the presumption of compensability has attached, that is, whether a preliminary link has been established between the employee's work‑related injury and her claim that she is entitled to PPI benefits based on a 20 percent rating.


Since the determination of a PPI rating is based on highly technical medical considerations, we find that medical evidence is necessary to make the connection.  Dr. Brudenell said he arrived at his PPI rating in accordance with the AMA Guides.  He testified that the overall rating was a composite of rating for unoperated herniated disc, range of motion impairment, pain, discomfort and loss of sensation and strength.  Based on this evidence, we find that the preliminary link has been established and the presumption of compensability attaches to LeMons' claim.


The next question is whether the employer has come forward with substantial evidence to rebut the presumption.


As noted previously, Dr. Voke gave the employee a percent PPI rating of five percent and Dr. James gave her a zero PPI rating.  They both said, in essence, that they could not believe anything that Lemons told them and, therefore, could not put much credence in the subjective findings of Dr. Brudenell. We agree with Drs.  Voke's and James' assessment of the employee's credibility.  We certainly do not want punish employees for past actions which are not relevant to their claims. In this instance, however, the employee committed a serious offense in alternating and trying to get filled Dr. Voke's prescription for a strong, addictive pain medication.  This breach of faith was so serious to Dr. Voke that he said he could no longer believe anything she told him and, as a result, he refused to treat her further.  Dr. James testified that he lost faith in the employee when she came into and left his office with a noticeable limp and then left the building walking normally and getting into a small truck without showing any evidence of a problem.


Having discounted Dr. Brudenell's subjective findings with respect to range of motion impairment, pain, and loss of sensation and strength, we are left with Dr. Voke's five percent rating for a herniated disc and six months of discomfort and Dr. Brudenell's seven percent rating for a herniated disc.  Under AS 23.30.095(k) even a slight disagreement over the degree of impairment between certain physician may trigger the need for a second independent medical evaluation.  AS 23.30.095(k) provides:


In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending Physician and the employer's independent medical evaluation, a second independent medical evaluation shall be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of the examination and medical report shall be paid by the employer. (Emphasis added).


However, we find that because Dr. Brudenell only saw LeMons on one occasion and that was only for a PPI rating, he was not her attending physician.  Therefore, there is no dispute between an attending physician and the employee's independent medical evaluator.  Accordingly, a second independent medical evaluation does not have to be performed in this claim.


2. Is the employer entitled to the reimbursement for TTD benefits she received between May 20 and November 4, 1991, because she failed to cooperate with her treating physicians' treatment plans?

The insurer argues that AS 23.30.095(d) applies to the facts of this case.  It provides:


If at any time during the period the employee unreasonably refuses to submit to medical or surgical treatment, the board may by order suspend the payment of further compensation while the refusal continues, and no compensation may be paid at any time during the period of suspension, unless the circumstances justified the refusal.


We do not interpret this statute quite so liberally. It is focused on what the employer and the board can do to suspend compensation "during the period" the compensation is being paid.  In Black's Law Dictionary, (4th Ed.) at 1615, "suspend" is defined to mean: "To interrupt; to cause to cease for a time; to postpone; to stay, delay, or hinder; to discontinue temporarily, but with the expectation or purpose of resumption . . ."   It is apparent from this definition that only an ongoing process can be suspended.  In this case the insurer had already paid TTD benefits during the period in question before it asked us to suspend those benefits.  Because there are no compensation benefits pending to suspend at this time, we conclude that we lack the authority to grant the insurer's request for a retroactive reimbursement. See, Metcalf v. Felec Services, 784 P.2d, 386. (Alaska 1990).  Accordingly, this claim must be denied.


3. Is the employee entitled to TTD benefits after November 4, 1991?

AS 23.30.185 provides for the payment of TTD benefits.  However, it also restricts this entitlement.  In part it states: "Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability."


Applying the same legal analysis we used above with respect to LeMons's claim for PPI benefits, we find that a preliminary link has not been established between her injuries and the need for these benefits.  The employee has produced no medical evidence that shows she was not medically stable after November 4, 1991.  On the contrary, on October 25, 1991, Dr. Voke stated in a report that the employee was medically stable and no further treatment was recommended.  It was on the basis of this report that the insurer controverted her TTD benefits.  By this time, Dr. James also considered LeMons to be medically stable.  Shortly after Dr. Voke issued his report, Dr. Brudenell arrived at the same conclusion.  Finally, on November 18, 1991, Dr. Voke stated that after he had reviewed a job analysis of the position LeMons had when injured, he felt she could return to that position without any restrictions.   Based on this evidence, we find that the date of medical stability was November 4, 1991, and TTD benefits were not owed after that date.   Accordingly, since the employee did

not establish a preliminary link between her injuries and the need for further TTD benefits, the presumption of compensability does not attach to her claim, and it must be denied.


4. Is the employer responsible for medical costs for 

ambulance services and emergency services incurred in September and November 1991?

Using the same legal analysis, we find that LeMons did not establish a preliminary link between her injuries and these medical costs.  No bills were presented to us explaining why these services were reasonable and necessary.  As noted previously, when complex medical issues are under consideration, medical evidence is often necessary to establish the preliminary link.  We find the issue of whether a medical cost is reasonable and necessary is a complex medical question and medical evidence is needed to support them.  Since such evidence was not presented, the preliminary link has not been established, the presumption of compensability does not attach to the employee's claim, and it must be denied.


ORDER

1. The employer's claim for reimbursement of temporary total disability benefits it paid between May 20 and November 4, 1991 based on the employee's failure to cooperate with medical treatment, is denied and dismissed.


2. The employee's claim for temporary total disability benefits after November 4, 1991, is denied and dismissed.


3. The employee's claim for medical costs is denied and dismissed.


Dated at Anchorage, Alaska this 15th day of December, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder 


Russell E. Mulder, 



Designated chairman



 /s/ S.T. Hagedorn 


S. T. Hagedorn, Member



 /s/ Jeffrey A. Wertz 


Jeffrey Wertz, Member

REM:dt


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and 

Order in the matter of Lori Lemons, employee/applicant; v. Mayflower Catering, employer; and American Motorists insurance Company, insurer/defendants; Case  No. 9101311 and 9105341; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 15th day of December, 1992.



Dwayne Townes,  Clerk
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