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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JAMES A. WEBER, JR.,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case Nos. 
9023397


v.
)

8805461



)

ANCHORAGE REFUSE,
)
AWCB Decision No. 92-0320



)


Employer,
)
Filed with AWCB Anchorage



)
December 17, 1992


and
)



)

INDUSTRIAL INDEMNITY, INC.,
)



)


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurers,
)


  Defendants.
)

                                                             
)


We heard this claim on October 22, 1992 in Anchorage, Alaska.  The employee was present and was represented by attorney Michael Patterson.  The employer and Alaska National were represented by attorney Shelby Neunke‑Davison, while the employer and Industrial Indemnity were represented by attorney Michael Budzinski.  We closed the record on November 6, 1992 when we next met after receiving two depositions which had been taken previously but not transcribed prior to the hearing.


ISSUES

1. Whether either Alaska National or Industrial Indemnity is liable for the employee's workers' compensation benefits under the last injurious exposure rule.


2. Whether the employee should be awarded attorney's fees, costs and interest.


EVIDENCE SUMMARY

The employee hurt his low back on March 22, 1988 while performing lifting duties for the employer.  Prior to his injury, he had worked for 12 years as a truck driver and “swamper" (or garbage collector) for the employer.  His only back treatment prior to his 1988 injury was occasional chiropractic adjustments.


Soon after his injury, the employee was hospitalized for approximately one week, and tests revealed bulging discs at L3‑4 and L4‑5.  The diagnosis was degenerative disc disease and lumbosacral strain.  His physician, Lawrence Wickler, M.D., ordered physical therapy.  He was off work eight weeks, and Industrial Indemnity paid his benefits.


The employee was released for modified work on May 23, 1988.  This meant that he was to drive only, and not pick up garbage.  On February 9, 1989 he suffered an exacerbation of back pain.  The insurer effective February 1, 1989 was Alaska National.  However, Industrial Indemnity paid the benefits for this exacerbation, which resulted in another two weeks off and more physical therapy.  The employee was then again released to work as a driver.


The employee testified that since his 1988 injury, he has suffered flare‑ups with increasing frequency.  However, his symptoms have been essentially the same.  He stated he has been in constant pain of varying degrees since his 1988 injury.


The employee reported another aggravation on August 21, 1990.  This aggravation occurred as he was bent over cleaning out the back of one of the garbage trucks. (Employee dep. at 38).  Dr. Wickler examined and treated the employee, describing this latest aggravation as a "recurrence" of his 1988 back problem.


On September 17, 1990 Industrial Indemnity controverted medical benefits and temporary total disability benefits effective August 1990. (Controversion notice dated September 11, 1990).  The reasons for the controversion were: 1) the employee reported a new incident that increased his back pain; and 2) the employee had no medical treatment since October 1989.


On January 21, 1991 the employee reported still another recurrence of back pain and was again sent to physical therapy.  Dr. Wickler ordered another magnetic resonance image (MRI) which revealed a disc herniation at the L3‑L4 level.


The employee was sent to Michael James, M.D., on March 13, 1991 for an independent medical examination at the request of Alaska National.  Dr. James impression was degenerative disc disease.  He recommended significant job modification or a change of occupations and felt the employee's problem was partly due to his height of six feet four inches.


On June 25, 1992 Dr. James wrote a letter summarizing a conference he had with the attorney and adjuster for Alaska National.  He asserted the employee's problem represented cumulative trauma disorder.  Regarding liability, he stated: "But for the 1988 injury, this patient would probably not have back pain at this point in time in spite of the fact that his symptoms have resolved following the 1988 injury." He went on to describe the injuries in 1990 and 1991 as "substantial injuries," but also said the major focus "relates back to his 1988 injury."


On August 5, 1992 Dr. Wickler wrote Alaska National's attorney that the employee's back problem "dates back" to March 22, 1988, and the "additional injuries are not substantial factors in causing any worsening" of his pre‑existing problem.  He added that the employee's limitations and required medical treatment are "directly related" to his 1988 injury.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. Liability for the employee's claim.


In determining which insurer is liable for the employee’s workers' compensation benefits, we must apply the last injurious exposure rule.  The Alaska Supreme Court has held that "injury" under our workers' compensation act includes aggravations or accelerations of pre‑existing conditions.  Burgess Construction v. Smallwood, 623 P. 2d 312, 316 (Alaska 1981) (Smallwood II) ; Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966).


When multiple injuries occur, liability must be decided under the last injurious exposure rule. Ketchikan Gateway Borough v. Saling, 604 P.2d 590 (Alaska 1979).  This rule "imposes full liability on the employer or insurer at the time of the most recent injury that bears a causal relation to the disability." Id. at 595.  In United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983), the court stated:


Under this rule there are two distinct determinations which must be made; (1) whether employment with the subsequent employer "aggravated, accelerated or combined with" a pre‑existing condition; and, if so, (2) whether the aggravation, acceleration or combination was a "legal cause" of the disability, i.e., "a substantial factor in bringing about the harm."


Whether subsequent employment "aggravated, accelerated or combined with" a pre‑existing condition is a question of fact "usually determined by medical testimony." Smallwood II, 623 P.2d at 316 (quoting Thornton, 411 P. 2d at 210).  Whether an aggravation was a substantial factor must be determined by the following test: “[I]t must be shown both that the [disability] would not have happened 'but for' the employment and that the [employment] was so important in bringing about the disability that reasonable men would regard it as a cause and attach responsibility to it." State v. Abbott, 498 P.2d 712, 717 (Alaska 1972).  Fairbanks North Star Borough v. Rogers & Babler, 757 P.20 528, 533, (Alaska 1987).


In our application of the last injurious exposure rule to this dispute, we must also apply the statutory presumption in AS 23.30.120(a). It provides in pertinent part: " In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


The Alaska Supreme Court has ruled that the presumption applies to any claim for compensation under the workers' compensation act.  This includes issues on the work relationship of the original injury or aggravations or accelerations of preexisting conditions, or combinations with those pre‑existing conditions (Burgess Construction v. Smallwood (Smallwood II), 623 P‑2d 312, 316 (Alaska 1981)).  The rule also applies to continuing symptoms.  Wien Air Alaska v. Kramer, 807 P.2d 471, 473‑74 (Alaska 1991).


The court has held that before the statutory presumption attaches to a claim, the employee must establish a preliminary link between the injury and employment. Burgess Construction v. Smallwood (Smallwood II), 623 P.2d 312, 316 (Alaska 1981).  This link is established when the employee presents "some evidence that the claim arose out of, or in the course of, employment . . . ." Id.


"[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary" to establish the link.  Smallwood II, 623 P.2d at 316.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of the medical facts involved." Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


If the employee presents sufficient evidence to establish the link, the presumption attaches to the claim and shifts the burden of production to the employer.  Wolfer, 693 P.2d at 870. The employer must then present substantial evidence to overcome the presumption. Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  "Substantial evidence" is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion." Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workers' Compensation Board, 411 P.2d 209, 210 (Alaska 1966).


In Fireman's Fund American Insurance Co. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court described two ways to overcome the presumption: 1) producing affirmative evidence the injury was not work‑related; or 2) eliminating all reasonable possibilities the injury was work‑related.  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption. Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869.


If the employer produces substantial evidence, the presumption drops out, and the employee must then prove all the elements of his claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


In the context of a claim under the last injurious exposure rule like this claim, the presumption analysis applies first to the last or most recent insurer. See Providence Washington Insurance Co. v. Bonner, 680 P.2d 96 (Alaska 1984).  Accordingly, we will first apply the above analysis against Alaska National.


Based on the employee’s testimony, we find he suffered exacerbations of his 1988 injury while Alaska National was the insurer for the employer.  We find that this testimony establishes the presumption that his claim against Alaska National is compensable.


However, we find that Alaska National has overcome the presumption with substantial evidence.  This evidence consists of the employee's testimony that his back got progressively "worse and worse" after the 1988 injury, that he experienced no new symptoms after his exacerbations, that the 1988 injury "made it easier (for his back) to go out," and that he experienced constant pain since his 1988 injury.
 In addition, this finding is based on Dr. Wickler's statement in his August 5, 1992 letter to attorney Nuenke‑Davison in which he asserted that the employee’s exacerbations were not substantial factors in the worsening of his pre‑existing condition.  Finally, this finding is based on Dr. Wickler's testimony that although the post‑1988 aggravations were factors, they were "certainly not substantial factors" in causing a worsening of the employee's condition. (Wickler Dep. at 52).


We recognize that Dr. James described the 1988 injuries as "substantial.” However, we give less weight to Dr. James' opinion because he examined the employee on a limited basis, and we find Dr. Wickler was much more familiar with the employee's symptoms and the progression of

his back problem.


We must next determine whether the employee has proven all the elements of his claim by a preponderance of the evidence. We find, based particularly on the evidence discussed above to raise and overcome the presumption, that the employee has failed to prove his claim.  Accordingly, his claim against Alaska National is denied and dismissed.


We next decide whether the employee has proven his claim against Industrial Indemnity.  We find the employee has established a preliminary link between his 1988 injury when Industrial Indemnity was insurer for the employer, and his current condition.  This finding is based on the employee's testimony that the 1988 injury was at the pain level of a "10 on a scale of 10," that he did not experience any pain nearly as severe since then, and that his back has progressively worsened since that incident.  This finding is also based on the August 5, 1992 letter of his treating physician, Dr. Wickler, who stated that the employee's physical limitations and inability to return to work are directly related to his 1988 injury.


We must next determine whether Industrial Indemnity has overcome the presumption with substantial evidence.  We find, based on the report of Dr. James, that Industrial Indemnity has overcome the presumption.  This finding is supported by Dr. James' statement that the exacerbations suffered by the employee after 1988 were substantial, and the undisputed fact that the employee is now disabled.


We must next decide whether the employee has proven all the elements of his claim against Industrial Indemnity by a preponderance of the evidence.  We find, based particularly on the testimony of the employee and Dr. Wickler discussed in the presumption analysis above for Alaska National, that the employee has proved all the elements of his claim.  Although the employee returned to work sporadically after his 1988 injury, he never felt free of the effects of that injury.  In other words, he never completely healed from that injury.  We find the subsequent aggravations were not substantial factors in bringing about his disability and need for treatment.  Accordingly, his claim against Industrial Indemnity is compensable.

II. Attorney's fees, costs and interest.


We find that the employee's claim was controverted, and the employee retained an attorney who successfully prosecuted his claim for benefits.  Accordingly, we award statutory attorney's fees under AS 23.30.145(a).
 We also award costs under AS 23.30,145(b), and statutory interest. Industrial Indemnity is liable for these amounts.


ORDER

1. The employee's claim against Alaska National is denied and dismissed.


2. Industrial Indemnity shall pay the employee disability benefits, attorney's fees, costs and interest.


Dated at Anchorage, Alaska this 17th day of December, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R. Torgerson 


M.R. Torgerson, 



Designated Chairman



 /s/ S.T. Hagedorn 


S.T. Hagedorn, Member



 /s/ Jeffery Wertz 


Jeffery Wertz, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of James A. Weber, Jr., employee/applicant; v. Anchorage Refuse, Inc., employer; and Industrial Indemnity, Inc., and Alaska National Insurance Co., insurers/defendants; Case Nos. 8805461 and 9023397; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 17th day of December, 1992.



Flavia Mappala, Clerk
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    �See also the employee's deposition, pages 51�53, and 58�59, and 75.


    �The employee did not request actual fees.







