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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

MAXINE E. WAGNER,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 8527995


v.
)



)
AWCB Decision No. 92-0321

STUCKAGAIN HEIGHTS,
)



)
Filed with AWCB Anchorage


Employer,
)
December 18, 1992



)


and
)



)

WAUSAU INSURANCE COMPANY,
)



)


Insurer,
)


  Defendants.
)

                                                             
)


We heard oral arguments in this matter on November 19, 1992 in Anchorage, Alaska.  The employee was represented by attorney Charles Coe.  The employer was represented by attorney Tracy Knutson.  The record for this matter closed on November 19, 1,992.


ISSUE

Whether the employee's claim should be barred under AS 23.30.110(C).


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.110(c) states in relevant part: "If a claim is controverted by the employer and the employee does not request a hearing for two years following the date of controversion, the claim is denied."
 We have previously concluded that AS 23.30.110(c) is an example of what Professor Larson calls a "no progress" rule.  Under this type of rule, a claim may be dismissed solely due to failure to prosecute it or to request a hearing within a specified time period. See, generally, 2B A. Larson, The Law of Workmen's Compensation, Section 78.84, pp. 15‑410 et seq (1986).  In Adams v. Valdez Outfitters, AWCB No. 90‑0111 at 4‑5 (May 23, 1990); aff'd 3 AN‑90‑5336 CI (Alaska Superior Court, July 17, 1991), we stated that "claim denial is both mandatory and effective without any proceedings" because the statute provides “the claim is denied" rather than "shall be" or "may be dismissed by the board."


Here, we find the employee filed an application for adjustment of claim on March 28, 1990.  In it, she requested permanent total disability benefits, permanent partial disability benefits, medical costs for a hearing aid, and attorney's fees and costs.  We further find that on April 27, 1990 the employer filed an answer accepting the claim for the hearing aid, but denying all other benefits requested by the employee.


The record indicates the employer accepted the employee claim for permanent total disability benefits in July 1990. However, the parties continued to litigate all other claims made by the employee in her March 1990 application.


We find the employee filed an affidavit of readiness for hearing on September 24, 1990.  In it, the employee requested a hearing.  At a prehearing conference on October 15, 1990, a hearing was set for November 16, 1990 on all issues requested in the March 28, 1990 application except permanent total disability.


Another prehearing conference was held on November 13, 1990.  The conference summary indicates the parties were unable to stipulate to a set of facts for hearing but would attempt to reach a stipulation within two weeks.  Attorney Coe was also supposed to file affidavits within two weeks.  On these bases, the November 16, 1990 hearing was canceled.  The next document filed into the record is an October 2, 1992 affidavit of readiness for hearing requesting a hearing to decide the claims requested in the March 1990 application.


The employee argues the affidavits of readiness she previously filed were never rendered inoperative, and she therefore requested a hearing within two years, as required by AS 23.30.110(c). She also asserts that AS 23.30.110(c) says nothing about what to do after a hearing is canceled, and that tacking on separate periods gets too complicated.


However, we have previously held that a request for hearing tolls the two‑year limitations period in AS 23.30.110(c), but the time starts up again if a hearing is canceled.  Further, separate hearing cancellations can be added together to determine whether the employee has exceeded the two‑year period.  Monzon v. Eastwind/VECO, AWCB No. 91‑0149 (May 17, 1991; Adams v. Valdez Outfitters, AWCB No. 90‑0111 (May 23, 1990); Thornton v. North Star Stevedoring, AWCB No. 87‑0127 (June 9, 1987).  If we did not use this method of counting, substantial and unnecessary delays could result, and the process of litigation and resolution of claims could grind to a slow gait.  Tacking the separate periods keeps cases moving toward a timely resolution.


Based on this precedent, we find the employee's claim was controverted when the employer filed its answer on April 27, 1990.  The limitations period was then tolled on September 24, 1990 when the employee requested a hearing.  Finally, the two year limitations period commenced again when the parties canceled the hearing on November 13, 1990.  We find the time to count toward the limitations period did not stop until October 2, 1992 when the employee finally requested another hearing.


We calculate that the time from April 27, 1990 to September 24, 1990 is almost five months, and the time from November 13, 1990 to October 2, 1992 is almost twenty‑three months.  It is readily apparent that the sum of these two periods exceeds the two‑year limitations period in AS 23. 30.110(c). This claim was lost simply by failure of the employee or her attorney to prosecute the unaccepted claims in the 1990 application to resolution within the statutory time limits.


Accordingly, the employer's petition to bar the employee's claim is granted.  The employee's claims for permanent partial disability benefits, attorney's fees and costs are denied and dismissed.


ORDER

The employer's petition is granted.  The employee's claims for permanent partial disability benefits, attorney's fees and costs, as requested in the March 28, 1990 application, are denied and dismissed.


Dated at Anchorage, Alaska this 18th day of December, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R. Torgerson 


M.R. Torgerson, 



Designated Chairman



 /s/ Marc Stemp 


Marc Stemp, Member



 /s/ Jeffery Wertz 


Jeffery Wertz, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Maxine E. Wagner, employee/applicant v. Stuckagain Heights, employer; and Wausau Insurance Company, insurer/defendants; Case No. 8527995; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 18th day of December, 1992. 



Flavia Mappala, Clerk
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    �We are applying AS 23.30.110(c) as it was written before its July 1, 1988 amendment since the employee's reported injury was dated March 3, 1988.  We are aware that one panel of the Alaska Workers' Compensation Board applied the 1988 amendment of AS 23.30.110(c) to a claim involving a 1983 injury.  See Rayson v. Farmers  Loop Market, AWCB No. 91�0281 at 4�5 (October 20, 1991). We disagree with such a retroactive application.  We find the Legislature stated clearly that amendments to AS 23.30. 110(c)  apply only to injuries sustained on or after July 1, 1988.  See 1988 Sess.  Laws, Section 48, ch. 79.


    �The record indicates the employer accepted the employee's March 28, 1990 claims for permanent total disability and medical costs for a hearing aid.







