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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

DEBBIE MARTINEZ,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 9103548


v.
)



)
AWCB Decision No. 92-0322

F.N.S.B.S.D.,

)



)
Filed with AWCB Fairbanks


Employer,
)
December 22, 1992


  (Self-insured),
)


    Defendant.
)

                                                             
)


We heard this claim on November 24, 1992 in Fairbanks, Alaska.  The employee was present and was represented by attorney Chancy Croft.  The employer was represented by attorney Ann Stoloff Brown.  The record closed at the conclusion of the hearing.


ISSUES

1. Whether the employee's claim should be dismissed for failure to minimize her  disability.


2. Whether to award temporary total disability benefits from March 5, 1992 and continuing.


3. Whether to award attorney's fees and costs, and interest.


EVIDENCE SUMMARY

The employee injured her back on February 11, 1991 while working as a night janitor for the employer.  She was examined by Nancy Lewis, M.D., who diagnosed back strain and prescribed heat, rest, no heavy lifting, and physical therapy. (Lewis February 14, 1991 chart note).  The employer commenced payment of temporary total disability (TTD) benefits effective February 15, 1991 at the weekly rate of $310.64. These payments continued through March 4, 1992 except for the period September 16, 1991 through October 20, 1991 when the employee received temporary partial disability (TPD) while attempting to return to work.


On March 9, 1992 the employer controverted all benefits regarding the employees's claim.  The controversion notice (dated March 3, 1992) stated: "Investigation has revealed that employee failed to follow health care provider's advice in order to minimize her injury.  The employee's own intentional conduct is the cause of her alleged disability."


The employer alleges the employee failed to minimize her disability by performing physical activities in excess of the restrictions placed on her by her physicians.  The employee admits performing most if not all the activities alleged by the employer, but she asserts that her current treating physician, George Brown, M.D., instructed her to do as much as possible until it hurts.  He also told her "no pain, no gain." She testified that she interpreted this instruction to mean that she was to push herself to the limits of her ability.


The employee admitted splitting wood and clearing ground for a home built on property she and a friend were purchasing, but she said she performed these activities on her hands and knees, and she stopped when it hurt too much.  She testified she could not do too much at any one time.  She also used a chain saw, worked on some of the building of the home, and she acknowledged cutting wood with a chop saw but always stopped when it hurt.  She showed some pictures of several people working on the home and said she did not do much of the work. She also admitted carrying water bottles to fill them up but said she only carried empty ones, and her friend carried the full bottles back to the home.


Soon after the employee's injury, a CT scan revealed a bulging disc at the L3‑4 level.  The employee started physical therapy which included in part swimming and home exercises.  On March 13, 1991 physical therapist Cathy Walling noted the employee had attempted to split wood which made her back hurt.  Walling wrote that this was not a good idea.  On March 21, 1991 Leann Converse, M.D., noted the employee continued to improve but was getting impatient to return to work.  On March 22, 1991 Dr. Converse described the employee as depressed and discouraged because she would not be able to return to work.  Dr. Converse referred the employee to George Brown, M.D., an orthopedic specialist for further consultation.


Dr. Brown ordered a magnetic resonance image (MRT) which revealed annular bulging at the L4‑5 level.  On April 9, 1991 the employee informed Dr. Brown she could not lift more than 35 pounds, and she could do the crawl stroke when swimming, but she continued to experience pain doing pushups.  Dr. Brown suggested an exercise program within her limits and work hardening program through physical therapy.


On April 16, 1991 therapist Walling noted the employee had gone bike riding and to a "shoveling party." Walling stated the employee was going on a "no‑pain, no gain phenomena," and she expressed concern the employee was overdoing it.


On June 20, 1991 Dr. Brown's chart notes indicate he spoke with Walling who expressed concern the employee may be overdoing it "with hauling wood, etc." Dr. Brown also noted that a nerve conduction study by Michael Emery, M,D.  "did not reveal any definite evidence of nerve root irritation." Regarding the employee's condition, Dr. Brown's notes state: "She is confused because we are recommending repetitive exercises and trying to keep as active as she can, seeing if the pain will improve, and therapy is recommending more rest.  I discussed trying to obtain consultation With Dr. Bigos in Seattle, and discussed his findings with the Boeing employees."


Therapist Walling wrote Dr. Brown a letter on June 25, 1991 summarizing a conversation the two had on June 20, 1991.  Walling wrote that the "initial treatment approach was focused on reducing the lumbar bulge, calming‑down the inflammation, and stabilizing the sacral/pelvic area." However, Walling stated that future therapy would be focused on "the approach of more vigorous exercise to accomplish the above noted goals."


Dr. Brown continued to treat the employee, and she continued in physical therapy.  On August 30, 1991, he released her to light duty work with a lifting limitation of no more than 30 pounds.  Dr. Brown also recommended a conditioning regimen through a local athletic program.


The employee returned to work as a day custodian on a part‑time basis in mid‑September 1991, but she experienced exacerbations while performing bending tasks. (Walling letter to Dr. Brown dated September 23, 1991).  Walling questioned whether the employee could return to work as a custodian.  The employee's work supervisor, Mike Brand, indicated he was unaware that the employee had a 30 pound lifting restriction.  He testified he knew she was returning after getting injured, and he said she looked injured because she was stiff and walked slowly.  The employee testified that the day custodian duties she performed were more demanding than the functions she performed at home because of the way she performed the home functions.


The employee,s last partial workday was October 18, 1991.  On November 5, 1991 Walling wrote that the employee realized "that pushing her back at this time will only further aggravate her situation."


The employee continued to go to physical therapy, and she was also examined by Stanley Bigos, M.D., and Michael James, M.D. Her primary treating physician continued to be Dr. Brown.  He diagnosed a herniated disc at L4‑5 after reviewing a second CT scan done in January 1992.  Noting the employee wished to avoid surgery, Dr. Brown scheduled her for neurological evaluation. (Brown chart notes February 20, 1992).


The employer then controverted all benefits on March 3, 1992 for failure to follow "health care provider's advice," and because her "intentional conduct" caused her disability.  On March 5, 1992 Dr. Brown wrote Melody Kokrine, the employer's adjuster and stated.  "I am not aware of how the [employee] has failed to follow "health care providers" advice. "I have encouraged her to increase her regular acceptable activities."


The employer argues that the employee herniated her disc after her injury, specifically between July and August 1991.  It argues this herniation was caused by her activities at home, including chopping wood, hauling water, clearing land, and working on building her home.  The employer contends this conduct was an intervening cause of the employee's current condition, and it is therefore not liable for further benefits.


The employee contends she did not wilfully intend to injure herself.  She also argues there is no physician's opinion to support the employer's position. She maintains there is no evidence of a disc herniation occurring in July or August 1991, and there is no other evidence of a supervening cause.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Since the employee had been receiving disability benefits, she enjoys the statutory presumption of continuing disability.  The statutory presumption, found in AS 23.30.120(a) and analyzed in cases by the Alaska Supreme Court, provides in pertinent part; "in a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


The supreme court has held that the presumption applies to any claim for compensation under the workers' compensation statute.  This includes issues of the work relationship of the original injury, aggravations or accelerations of pre‑existing conditions, or combination with those pre‑existing conditions (Burgess Construction  v. Smallwood (Smallwood II), 623 P.2d 312,

316 (Alaska 1981)).  In addition, the supreme court has held recently that the presumption also applies to non‑causation issues, including continuing disability (Bailey v. Litwin Corp., 713 P.2d 249, 254 (Alaska 1986) ; and continuing medical treatment or care (Municipality of Anchorage v. Carter, 818 P. 2d 661, 665  (Alaska 1991); See also Wien Air Alaska v. Kramer, 807 P.2d 471, 473‑74 (Alaska 1991); Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976 (Alaska 1991); and Big K Grocery v. Gibson; _ P.2d _ Opinion No. 3882 (Alaska 1992).


The supreme court has held that before the statutory presumption attaches to a claim, the employee must establish a preliminary link between the injury and employment. Burgess Construction v. Smallwood (Smallwood II) , 623 P. 2d 312, 316 (Alaska 1931).  This link is established when the employee presents "some evidence that the claim arose out of, or in the course of, employment . . . . " Id.


"[I]n claims 'based on highly technical medical considerations, medical evidence is often necessary" to establish the link. Smallwood II, 623 P.2d at 316.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of the medical facts involved. Veco Inc. V. Wolfer,, 693 P. 2d 865, 871 (Alaska 1985),


If the employee presents sufficient evidence to establish the link, the presumption of compensability attaches and shifts the burden of production to the employer. Wolfer, 693 P.2d at 870.  The employer must then present substantial evidence to overcome the presumption.   Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  'Substantial evidence' is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion." Miller 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966).


In Fireman's Fund American Insurance Co. v.  Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two ways to overcome the presumption, 1) producing affirmative evidence the injury was not work‑related; or 2) eliminating all reasonable possibilities the injury was work‑related.  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption. Veco, 693 P.2d at 871, "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869.


If the employer produces substantial evidence, the presumption drops out, and the employee must then prove all the elements of his claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


Accordingly, we will apply the above analysis to the employee's claim for benefits.
 We first find the employee has raised the presumption that she continues to be disabled.  This finding is supported by the employee's testimony that she is unable to perform the duties of janitor, and the medical reports of Dr. Brown, particularly the May 19, 1992 report which indicates the employee continues to be disabled. Therefore, we conclude the employee has established a preliminary link between her continuing disability and her employment.


We must next determine whether the employer has overcome the presumption with substantial evidence.  The employer alleges the employee failed to minimize her disability. This concept was discussed in Phillips Petroleum Company v. Alaska Industrial Board, 17 Alaska 658 (D.  Alaska 1958), where the court stated.  "The law contemplates that the injured workman will do everything humanly possible to restore himself to his normal strength so as to minimize his damages, and where he fails to do so, the consequent disability results from the voluntary conduct of the employee, and not the injury."


We find that the employer's evidence on failure to minimize disability Consists of 1) the employer pointing out (and the employee readily admitting) that the employee engaged in various physical activities around her home; and 2) the physical therapy reports of Kathy Walling indicating the employee was admonished to curtail those activities.


However, Walling's admonishments contradict the recommendations of Dr. Brown who instructed the employee to engage in physical activities as much as tolerable, and to try to in essence exercise her way back to a healthy back.  Dr. Brown even noted in his June 20, 1992 chart note that the employee seemed confused by these conflicting instructions.  However, Walling's June 25, 1992 letter to Dr, Brown indicates Walling agreed from that date forward to abide by Dr. Brown's approach when she wrote that she would institute a more vigorous exercise program for the employee.


We find, based on Dr. Brown’s June 20, 1992 chart note and the employee's testimony, that the employee was confused about the type of physical rehabilitation she was supposed to engage in to get back to a non‑disabled condition.  Regarding the employer's burden of proof, we find there is insubstantial evidence in the record to indicate that the employee was not disabled since March 1992, or that the employee failed during any period to minimize her disability.  We find Dr. Brown was her treating physician, and none of his reports indicate the employee failed to reasonably abide by his instructions regarding doing everything possible to minimize her disability or attempt to rehabilitate her ailing back.


Further, we find Walling's reports and the employee's testimony support the employee's assertion that she was attempting to follow Dr, Brown's more vigorous approach to ridding her of her back problem.  We do find that some of the employee's activities were careless regarding their vigorous nature, and that the employee was pushing the limits of Dr. Brown's instructions on some of these activities.  Still, we find the employee was making a genuine attempt to follow her treating doctor's instructions, and we cannot find fault in her for such an attempt.' Moreover, we find no other reports of any physicians indicating the employee's activities went beyond her physician's recommendations.
 In addition, we do not find that the activities the employee engaged in after her injury and up to the present time constituted some sort of intervening cause which severed the chain of causation between her injury and her condition after March 1992.
 Accordingly, we find the employer has failed to overcome the presumption of continuing disability with substantial evidence, and has not shown by a preponderance of the evidence that the employee failed to minimize her disability.  Therefore, the employer's defense of failure to minimize disability is denied and dismissed.  We find the employee has continued to be eligible for temporary total disability benefits since March 1992 when the employer controverted her claim.  The employer shall pay those benefits.


The employee also requested attorney's fees, costs and interest.  We find that the employer controverted the employee's claim, and the employee retained an attorney who successfully prosecuted her claim for disability benefits.  Accordingly, we award statutory minimum attorney's fees on all temporary total disability benefits awarded.  Further, we award reasonable costs under AS 23.30.145(b), and interest in accord with Land & Marine Rental Co. v. Rawls,  686 P.2d 1187 (Alaska 1984).  The employer shall pay these related benefits.


ORDER

The employer shall pay temporary total disability benefits, attorney's fees, costs and interest in accordance with this decision.


Dated at Fairbanks, Alaska this 22nd day of December, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R. Torgerson 


M.R. Torgerson, 



Designated Chairman



 /s/ John Guichici 


John Giuchici,  Member



 /s/ Ray Kimberlin 


Ray Kimberlin, Member

MRT:dt


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Debbie Martinez, employee/applicant, v. Fairbanks Northstar Borough School District, employer (self insured), defendant; Case No. 9103548; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks Alaska, this 22nd day of December, 1992.



Sylvia  Kelly, WCO

TLH

�








    �The parties indicated the employer has the burden of proof because the employer has alleged the affirmative defense of failure to minimize disability.  Our decision would ultimately be the same even if we had required the employer to prove by a preponderance of the evidence that it should prevail on its defense.


    �At the outset of the hearing, both parties requested that we exclude the other party's witnesses from testifying for failure to file a witness list (employee) and failure to file a witness list which is in accordance with a AAC 45.112. After taking arguments and discussing the matter, we found the employee had failed to file a witness list in accord with the most recent prehearing conference summary, and we found the employer failed to indicate the "substance [of each] witness's expected testimony." Therefore, we denied both parties putting on witnesses expected as otherwise allowed in 8 AAC 45.112.


    �See the employer's brief at 8. There, the employer cites  to 1 A. Larson, The Law of Workmen's Compensation, §§ 13.10, 13.11,13.11(d), and 13.12(a) (year and page unknown). Professor Larson indicates intervening cause may consist of negligence or intentional conduct by the employee. We find no evidence of negligence or intentional conduct in this case.







