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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

LAWRENCE CAMPBELL,
)



)


Employee,
)
DECISION AND ORDER


  Respondent,
)



)
AWCB Case No. 8101870


v.
)



)
AWCB Decision No. 92-0323

NORTHLAND MAINTENANCE,
)



)
Filed with AWCB Fairbanks


Employer,
)
December 23, 1992



)


and
)



)

CIGNA INSURANCE COMPANY,
)



)


Insurer,
)


  Petitioners.
)

                                                             
)


This petition to terminate per diem was decided at Fairbanks, Alaska based on the written record.  The employee, injured on September 24, 1979, is not represented by an attorney; attorney Robert Mclaughlin represents the petitioners.  The record closed on December 8, 1992, when we next met after the time had passed for filing all briefs.


On September 28, 1992, the employer petitioned for a ruling on whether the employee is eligible to receive per diem and/or room and board while residing in Fairbanks. The petition went unanswered and an Affidavit of Readiness for Hearing was filed.  The period for opposing the Affidavit of Readiness passed and by letter dated November 12, 1992, our office set out a briefing schedule.  Simultaneous briefs by the parties were due to be filed with our office no later than December 3, 1992.  The petitioners supplied a memorandum which set forth the factual and legal basis for the position that per diem and/or room and board are not allowed.  The employee provided no response.


On March 23, 1981, we approved a settlement agreement in this case.  Under the terms of that agreement, only the employee's eligibility for medical care remained open.  The instant petition does not challenge the medical care the employee has been receiving.


The employee's primary treating physician is Dr. Michael Tooke, who is an orthopedic surgeon practicing in Santa Monica, California.  The employee travels to California on occasion to receive follow‑up care.  While the employee is in California receiving this follow‑up care, the employer voluntarily pays per diem and/or room and board. The employee's entitlement to per diem payments while he is in California receiving medical care is not being challenged in this petition.  Rather, the sole issue is whether the employee is eligible to receive per diem and/or room and board while he is in Fairbanks, Alaska.


In his February 25, 1987, deposition, the employee testified that until approximately January 1987, he lived at 27.5 mile Steese Highway. (Employee's deposition, page 1) . There is no dispute that the living conditions at the employee's cabin were quite rough.  He had to carry his own water, chop his own wood, and ambulate over extremely rough terrain.


Moreover, there is no dispute over whether the employee owned the property on which he lived.  In his deposition on page 7, he testified that he did not own the property, but rather was a month‑to‑month tenant.


After 1987, it became apparent that the employee was no longer able to live in the bush. (Employee's deposition, page 20). His treating doctor, Michael Tooke, M.D,, noted on August 12, 1986 that the employee could no longer live in the bush, (Employee's deposition, pages 16‑17).  Given these circumstances, the employee moved from his cabin on the Steese Highway into Fairbanks.


FINDINGS OF FACT AND CONCLUSIONS OF LAW


AS 23.30.095(a) reads in part, as follows:


The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee.  However, if the condition requiring the treatment, apparatus, or medicine is a latent one, the two‑year period runs from the time the employee has knowledge of the nature of his disability and its relationship to his employment and after disablement.  It shall be additionally provided that, if continued treatment or care or both beyond a two‑year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require.

8 AAC 45.084(a) and (c) state:


(a) This section applies to expenses to be paid by the employer to an employee who is receiving or has received medical treatment.


(c) A reasonable amount for meals and lodging purchased when obtaining necessary medical treatment must be paid by the employer if substantiated by receipts submitted by the employee.  Reimbursable expenses may not exceed the per diem amount paid by the state to its supervisory employees while traveling.


On August 8, 1992, treating physician Tooke wrote a letter to claims adjuster Cossette Benson.  The letter leaves no doubt that the employee does not reside in Fairbanks to receive required medical care.  Under paragraph 4 of his letter, Dr. Tooke states, "My opinion as to whether Mr. Campbell could live at his remote cabin site if medical care were available to him at the remote site is that he probably would not in view of the fact that medical care at the site would not obviate the need for the level of activity outlined by you in your letter . . . ." Ms. Benson's letter had described the conditions under which the employee lived at his remote cabin site.


Here the record is not in dispute.  The only reason the employee cannot reside at his rented cabin on the Steese Highway is that his medical condition does not permit him to live there.  The rigors of bush life are incompatible with the employee's hip condition.  He is not living in Fairbanks because he has to live there to receive necessary medical care.  The employee does not normally receive medical care in Fairbanks but, rather, receives such care in Southern California.


It is well‑settled that travel costs and reasonable living expenses associated with a temporary change of residence are compensable, especially when they exceed the employee's normal living expenses. See 2 A. At Larson, Workmen's Compensation Law,§ 61.13(b)(3) at 10‑941‑943 (1992).  The result may be different, however, when the change in residence becomes permanent, even if the move is occasioned by a compensable injury.  The standard is a test of reasonableness. Id.


Given the fact the employee moved to Fairbanks from his rented cabin in 1987, at his doctor's suggestion, and based on his doctor's continuing belief that the employee cannot return to the rugged lifestyle he enjoyed before his injury, we conclude the employee has permanently moved to Fairbanks.  Based on the passages cited from Professor Larson's treatise, based on the length of time the employee has resided in Fairbanks, and based on his lack of need to make rental or purchase payments for use of the cabin, we find the employee is not entitled to continuing payments of his daily per diem expenses.  Accordingly, we find the petitioners' petition to terminate per diem is granted.


ORDER

The petitioner’s petition to terminate the employee’s per diem payments is granted.


Dated at Fairbanks, Alaska this 23rd day of December, 1992.



ALASKA WORKERS' COMPENSATION BOARD


 /s/ Fred G. Brown 



Fred G. Brown, 



Designated Chairman



 /s/ Ray Kimberlin 


Ray Kimberlin, Member
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If compensation is payable under terms of this decision it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Lawrence Campbell, employee/respondent; v. Northland Maintenance, employer; and CIGNA Companies, insurer/petitioners; Case No. 8101870; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 23rd day of December, 1992.



Sylvia, Kelley, WCO
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