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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

RUBY WALTON,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 8933962


v.
)



)
AWCB Decision No. 92-0324

VECO, INC.,

)



)
Filed with AWCB Fairbanks


Employer,
)
December 24, 1992



)


and
)



)

EAGLE PACIFIC INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

                                                             
)


This claim for worker's compensation benefits originally was scheduled for hearing at Fairbanks, Alaska on November 24, 1992.  The employee did not appear but telephoned our division office seeking a continuance.  We orally granted the continuance and rescheduled the hearing for December 10, 1992.  In a written decision and order, issued November 25, 1992, we directed the parties to appear for the hearing on December 10, 1992 at 9:00 a.m. Walton v. Veco, Inc., AWCB No. (Unassigned), (November 25, 1992).


On December 10, 1992, attorney Dennis Cook appeared on behalf of the defendants.  The employee did not appear and is not represented by an attorney. At 9:17 a.m., we determined that the employee had been properly served with notice of the hearing and proceeded with the hearing in accordance with 8 AAC 45.070(f)(3). We deemed the record closed at the end of the hearing at about 9:30 a.m., after the defendants had concluded their oral argument.


Later in the morning of December 10, 1992, the employee did physically appear.  She said she still needed more time to get an attorney to represent her. The board member already had departed but the hearing officer allowed her to listen to a tape recording of the morning's proceeding and asked if she would like to place any comments on the record. She said no, and mentioned only that since she still hurts, she must not have recovered from her injury.  The hearing officer told her that the next scheduled hearing round was set for January 12, 1992.  He suggested that if she is able to retain an attorney, that she could appear and comment or seek reconsideration of any decision issued by the board.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

As we stated in our November 25, 1992 decision and order, our regulation at 8 AAC 45.070(f) reads as follows:


(f) if the board finds that a party was served with notice of hearing and is not present at the hearing, the board will, in its  discretion, and in the following order of priority,


(1) proceed with the hearing in the party's absence and, after taking evidence, decide the issues in the application or petition;


(2) dismiss the case without prejudice; or


(3) adjourn, postpone, or continue the hearing.


AS 23.30.110(c) requires that we give each party at least 10 days notice of the hearing, either personally or by certified mail.  On November 24, 1992, we provided each of the parties with personal notice of the date of our hearing.  By certified mail dated November 25, 1992, we mailed the parties notice of the date and time of the hearing at their last known addresses.  Based on the order of priority listed in regulation section .070(f) and because of our prior decision to grant a continuance, we decided to proceed by hearing the merits of the case on the instant hearing date.  Accordingly, we reach the following factual determinations based on the existing record and issue the following conclusions of law.


The employee apparently injured her back an August 13, 1989 when she slipped and fell on oily rocks and seaweed while working for the employer on the oil spill cleanup near Valdez. Thereafter, she returned to Fairbanks and, on August 16, 1989, sought medical treatment.  The defendants paid temporary total disability benefits for the period of August 14, 1989 through  January 15, 1990.


According to the record, the employee had a pre‑existing degenerative arthritic condition in her back and a grade one spondylolisthesis at the L4‑5 level.  After receiving regular treatments by orthopedist Ralph Mark, M.D., at the Fairbanks Clinic, on December 4, 1989, the defendants sent the employee for a medical evaluation at the Medical Consultants Northwest.


Orthopedist Kenneth Sawyer, M.D., and Neurologist Jacquelyn Weiss, Ph.D.,M.D., issued a report which concludes:


From an objective standpoint she has reached her pre‑injury status and we feel that her condition with regard specifically to the industrial injury of August 13, 1989, can be considered to be fixed and stable.  We do not feel that any permanent impairment has resulted from the August injury . . . .


After returning to Fairbanks, the employee sought additional treatment from orthopedist John Joosse, M.D. On February 23, 1990, Dr. Joosse issued a report which reads as follows:


Ruby Walton has an unstable degenerative L4‑5 disc causing symptoms of back pain and pain into the right leg.  This is a longstanding condition that Ruby feels was aggravated in an August, 1989 work injury . . . .Ruby's current problems relate to her degenerative lumber disc problem which preexists her work exposure of 1989.  It is possible that the work incident may have aggravated her condition, but it is impossible to state with medical certainty, or even probability.


Meanwhile, on January 5, 1990, adjuster Marilyn Cook wrote Dr. Marx seeking his reaction to the December 4, 1989 report from Medical Consultants Northwest. On January 15, 1990, Dr. Marx responded, "I concur with the finding of Dr. Sawyer as reported in his December 4, 1989 report."


Thereafter, we referred the employee to orthopedist Edward Voke, M.D., for an independent medical evaluation, pursuant to AS 23.30.095(k).  On June 24, 1992, Dr. Voke issued an opinion, in which the last paragraph concludes:


As to causation regarding the above, she sustained a temporary aggravation of her preexisting condition.  I think this aggravation ended at the time that Dr. Sawyer and Dr. Weiss determined that she was medically stationary‑‑12‑4‑89.


Assuming the record contains adequate evidence for the employee to establish a preliminary link between her injury and current disability, in order to enjoy the presumption of compensability provided at AS 23.30.120, we find the defendants have submitted substantial evidence to overcome the presumption.  Based on the medical reports of Drs. Sawyer, Weis, Marx, Joosse and Voke, we find substantial evidence exists to overcome the presumption of compensability.


Moreover, based on this same evidence, as summarized above, we find by a great weight of evidence that the employee suffered only a temporary aggravation of her preexisting condition, which was resolved by December 4, 1989, the date of the Medical Consultants Northwest report.  Because the defendants paid TTD benefits through January 15, 1990, we find the defendants are required to pay the employee no additional workers' compensation benefits.  Accordingly, we find the employee’s claim for additional benefits is denied.


ORDER

The employee's claim for additional workers' compensation benefits is denied and dismissed. If she wishes to appear seeking reconsideration or modification of this decision, we have reserved time for a reconsideration hearing at 9:30 a.m., on January 12, 1992.  If she wishes, she may appear with or without legal representation at that time.


Dated at Fairbanks, Alaska this 24th day of December, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown 


Fred G. Brown, 



Designated Chairman



 /s/ Ray Kimberlin 


Ray Kimberlin, Member

FGB.fm


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Ruby Walton, employee/applicant; v. Veco, Inc., employer; and Eagle Pacific Insurance Co., insurer/defendants; case No. 8933962; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 24th day of December, 1992.



Sylvia Kelley, WCO
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