
[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

DALE GERHARDSON,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8929333



)

VECO, INC.,

)
AWCB Decision No. 93-0001



)


Employer,
)
Filed with AWCB Anchorage



)
January 4, 1993


and
)



)

EAGLE PACIFIC INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

                                                                                  )


This claim for temporary total disability (TTD), and Permanent partial impairment (PPI) benefits, a compensation rate adjustment, medical costs, transportation expenses, penalties interest, and attorney fees and costs was heard at Anchorage, Alaska On December 1, 1992.  The employee was represented by attorney William Soule; attorney Robert Mason represented the defendants.  The record closed at the end of the hearing.


It is undisputed that the employee injured his back on October 31, 1989 while carrying an eight‑foot long 12" X 12" timber, and when the three individuals helping him all fell.  He continued to work ten‑hour shifts the next three days.  Shortly thereafter, however, he moved back to his home in Minnesota, where he sought medical treatment.  He continues to live in Minnesota.


Previously, the employee had worked for the employer at Prudhoe Bay from 1983 ‑ 1985.  He quit that job to go to work for Pioneer Oil field Services from 1985 ‑ 1986. in the spring of 1986, he quit working for Pioneer Oil field Services and returned to Minnesota to plant Colorado blue spruce trees on his farm to create a Christmas tree plantation.  From that time through the end of 1988, according to the employee, he did not have any employment and earned no income, but lived on his savings.  He worked for himself on his farm expecting to make a profit on the Christmas trees when they grew to maturity.


In 1989, the employee returned to Alaska to work for Electrical Construction Contractors.  Thereafter, on July 26, 1989 he returned to work for the employer.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

As a preliminary matter, the defendants assert the employee's claim is barred by AS 23.30.022, which reads as follows:


An employee who knowingly makes a false statement as to the employee's physical condition on an employment application or preemployment questionnaire may not receive benefits under this chapter if (1) the employer relied upon the false representation and this reliance was a substantial factor in the hiring; and (2) there was a causal connection between the false presentation and the injury to the employee.


In 1989, the employee filled out two applications for employment with the employer, dated June 28, 1989 and July 25, 1989.  Both of these applications included health questionnaires. On each the employee reported he had arthirites/rheumatism and that he was taking prescription medication.  On the June 28 application, however, he denied having "muscular strain", "neck or back injury" or "spondylosthesis (slippage of vertebrae from normal alignment)".  In the July 25 application, he denied having "back condition, disc, muscle strain" in addition to denying the same three conditions noted above.


As early as 1986, however, the employee's treating physician, Ronald Menk, M.D., began  mentioning the employee's back problems. In his December 27, 1986 report, Dr. Menk notes the following:


Also has a long Hx of back problems.  Actually, off and on since a child but fell when he worked on the pipeline.  Slipped on the ice, it kind of hurt off and on.  Ended up seeing a doctor and he said he might have a disc.  He had x‑rays at that time.  Still bothers him off and on, mostly at night.  He gets some paresthesia of the anterior part of his left thigh.


The employee continued to treat with Dr. Menk for his low back pain, and was administered a lumbar CT scan on March 28, 1988.  On April 4, 1988, Dr. Menk's chart notes read as follows:


Informed about his CT scan report, degenerative disc disease of the right central and right sided herniation. It was fairly small, about 20% spondylolisthesis.  I called him about his report and he said he is really feeling good today.  I did give him Dr. Streffling's name.  I think he will need F/U.

The actual reading of the CT scan is reflected in the April 1, 1988 chart note and it does reveal that there was a small right sided herniation present at L4‑L5, degenerative disc disease, and a 20% spondylolisthesis of L5 relative to S1.


It seems clear the employee experienced a history of low back pain, a disc condition, and spondylolisthesis prior to completing either of the employment applications in 1989.  Furthermore, from May 5, 1988 through June 26, 1989, Dr. Menk prescribed for him over 1,500 Tylenol #3  with Codeine as a pain reliever for his symptoms. on June 26, 1989, two days prior to completing the first application, Dr. Menk's notes reflect a phone call he received from the employee; "Dale calls from Alaska and he is having a lot of pain.  Can't get to a doctor.  I gave him Tylenol #3 #100 x 1.


On July 3, 1989, Dr. Menk again prescribed Tylenol with a refill.  Thus, at the same time the employee was completing these employment applications, he was taking considerable quantities of pain medicine containing codeine, apparently as a result of his low back pain.


In his testimony, the employee explained that he knew he had arthritis in his back, and reported his condition on the forms.  He also reported on the forms that he was taking medication, but no one asked him about the report during the hiring process.  He denied that he was aware of any of the other problems.  He said he had not had a back injury but that he had described a friend to Dr. Menk who had experienced a back injury when falling on the pipeline, who developed arthritis.  Based on this discussion, he understood Dr. Menk to say his back problems were related to an arthritis condition.  The employee said he did not know the meaning of the term "spondylolisthesis."


After reviewing the employee's testimony, (although he testified by telephone and not in person, as we prefer), we accept his testimony as credible.  We find he did not knowingly make a false statement as to his physical condition.  Accordingly, we do not reach the question of whether the employer relied on the statement in the hiring process or whether there was a causal connection between the statement and the injury.


Now we must determine the extent the employee's October 31, 1989 injury temporarily or permanently aggravated his preexisting condition.  In our analysis, we apply the statutory presumption found in AS 23.30.120 as applied in cases by the Alaska Supreme Court.  AS 23.30.120(a) provides, in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . . "


The supreme court has held that the presumption applies to any claim for compensation under the Alaska Workers' Compensation Act.  This includes issues of the work relationship of the original injury or aggravations or accelerations of preexisting conditions, or combinations with those pre‑existing conditions Smallwood II, 623 P.2d at 316.  In addition, the supreme court recently has held that the presumption also applies to noncausation issues, including continuing disability (Bailey v. Litwin Corp., 713 P.2d 249, 254 (Alaska 1986)); continuing medical treatment or care (Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991); and reemployment benefits under  AS 23.30.041 (Kirby v. Alaska Treatment Center, 821 P.2d 127, 127(Alaska 1991).  See also Wien Air Alaska v. Kramer, 807 P.2d 471, 473‑74 (Alaska 1991); Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976 (Alaska 1991); and Big K Grocery v.Gibsson     P.2d    , Opinion No. 3882 (Alaska September 4, 1992).


The supreme court has held that before the statutory presumption attaches to a claim, the employee must establish a preliminary link between the injury and employment.  Id.2. This link is established when the employee presents "some evidence that the claim arose out of, or in the course of, employment . . . ."  Id.


[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary" to establish the link.  Smallwood II, 623 P.2d at 316.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of the medical facts involved." Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


If the employee presents sufficient evidence to establish the link, the presumption of compensability attaches and shifts the burden of production to the employer.  Wolfer, 693 P.2d at 870.  The employer must then present substantial evidence to overcome the presumption. Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  "Substantial evidence" is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion." Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966).


In Fireman's Fund American Insurance Co. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two ways to overcome the presumption: 1) producing affirmative evidence the injury was not work‑related; or 2) eliminating all reasonable possibilities the injury was work‑related.  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Wolfer, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869.


If the employer produces substantial evidence, the presumption drops out, and the employee must then prove all the elements of his claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska, 1964).


On January 20, 1992, the employee's legal counsel provided treating physician Dr. Menk with the legal definition of medical stability and the substantial aggravation rule, and asked many specific questions.  In answers to these questions, Dr. Menk indicated that the employee aggravated a pre‑existing condition, but that he had the same complaints both before and after the injury.  Dr. Menk concluded the employee did not suffer a permanent aggravation of his pre‑existing condition.  Dr. Menk stated he thought the employee was medically stable by January 25, 1990.


As indicated in his report, Dr. Menk had referred the employee to Marlen Streffling, M.D., an orthopedic surgeon who examined the employee.  According to Dr. Streffling, the employee's work for the employer did substantially worsen his condition.  Relying on the AMA Guides to the evaluation of permanent impairment, 3rd Ed. revised (Guides), Dr. Streffling concluded the employee is entitled to a PPI award.  Dr. Streffling believes the employee became medically stable by November 18, 1991.  Later, Dr. Menk adopted Dr. Streffling opinion as to the date of medical stability.  Meanwhile, the defendants object to our consideration of Dr. Streffling' reports because they were not afforded an opportunity to cross examine Dr. Streffling and, regarding the PPI rating, because we have not adopted the third edition of the Guides as authoritative under our regulations.


On March 3, 1992, Orthopedist Peter Strand, N.D., examined the employee at the defendants' request.  After noting his findings, Dr. Strand concluded that the employee's condition is unchanged from the condition as it was described prior to the October 31, 1989 injury.  Dr. Strand indicated the employee is able to return to work with lifting restricted to 50 pounds and by avoiding repeated bending and stooping.


Orthopedist Steven LeBow, M.D., was selected by the Board to perform an independent medical examination (IME).  In his deposition, the defendants' legal counsel explained to Dr. LeBow the concept of substantial aggravation under Alaska law and then asked him the following:


Question: Did the October 31, 1989, employment and injury aggravate, accelerate or exacerbate Mr. Gerhardson's underlying pre‑existing condition so as to become a substantial factor in causing his current impairment and/or disability?


Answer: No, it did not.


Dr. LeBow went on to testify that the employee does not have a permanent physical impairment that was related to the work for the employer.  Dr. LeBow, like Dr. Strand, believes that there is a permanent physical impairment related to his spondylolisthesis, but not related to his work for the employer.  Finally, Dr. LeBow testified in his deposition that there was a temporary aggravation of the employee's underlying pre‑existing condition but that he was medically stable by January 25, 1990.  In

his earlier report, Dr. LeBow indicted the employee reached medical stability in "Mid‑1990."


There have been two CT scans performed on the employee, one on April 1, 1988 and the second on January 8, 1992.  One was performed before the October 31, 1989 injury, and one after.  Both reflect grade 1 spondylolisthesis of L5 over S1 of up to 20%; this was unchanged between the two CT scans.  Dr. LeBow testified that both the 1988 and the 1992 CT scans report a 20% spondylolisthesis.  The 1992 scan was read by Dr. Dorwart the center for Diagnostic Images, who believed that there was a recent small herniation at L4‑5.  Dr. LeBow referred both of the CT scans to neuroradiologist John Steely, M.D., for his reading.  Dr. Steely read these "blindly"; he did not have any clinical information, nor did he have any indication as to why he was reading the scans.  Dr. Steely reached the following conclusion:


CONCLUSION. (1) Grade 1 spondylolytic spondylolisthesis of L5 on S1, unchanged in severity since the previous CT 04‑01‑88. (2) relative foraminal narrowing bilaterally due to the anterolisthesis also unchanged. (3) Mild posterior disc bulging L4‑5 is unchanged as well.


Dr. LeBow read the films independently and came to the same conclusion.  Dr. LeBow also concluded that the defect at L4‑5 does not cause the employee any physical impairment, and that his pain is coming from the spondylolisthesis rather than the L4‑5 defect.


In his deposition, Dr. LeBow was asked to explain the difference in his CT scan reading from that of Dr. Dorwart.


Dr. LeBow stated:


[w]e're not talking major discrepancy, medically, between the small central bulge and a small central contained herniation.  That may sound like a big league difference to you, but it isn't.  And I think that's within the realm of his interpretation versus Dr. Steely's and mine.  I don't think it is a major difference.

(LeBow Deposition page 22).  Dr. LeBow confirmed that this disc defect was "not impinging on anything and I don't think that it was relevant.  I didn't think that it was causing any of the symptoms."

(Id. at 23). Dr. LeBow stated that the apparent discrepancy is best explained as a matter of semantics between calling this a bulging disc or a slight herniation, with no real significance to the employee's condition.


Based on the undisputed evidence that the employee was injured at work and suffered a temporary aggravation of his preexisting condition, we find the employee is entitled to enjoy the presumption of compensability.  Based an the earlier opinion of Dr. Menk, and the testimony of Drs.  Strand and LeBow, we find the employee experienced a temporary aggravation of his pre‑existing condition which was medically stable by January 25, 1990.  Based on this same evidence we find the defendants have submitted substantial evidence to overcome the presumption of continuing compensability.  By a preponderance of the evidence we find the employee's entitlement to TTD benefits ended on January 25, 1990, his date of medical stability.  Since the defendants have already paid TTD benefits to this date, we deny the employee's request for additional TTD coverage.


Additionally, based on this same testimony of Drs. Menk, Strand and LeBow, we find that substantial evidence has been submitted to overcome the presumption of entitlement to PPI benefits.  Assuming we consider the opinion of Dr. Streffling over the defendants, objections, we find by a preponderance of the evidence that the employee did not suffer a permanent physical impairment, arising from his work for the employer.  The employee's claim for PPI benefits Must therefore be denied.


Regarding the employee's request for a compensation rate adjustment, we apply AS 23.30.220(a) which reads, in part, as follows:


The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation.  It is the employee's gross weekly earnings minus payroll tax deductions.  The gross weekly earnings shall be calculated as follows: (1) the gross weekly earnings are computed by divided by 100 the gross earnings of the employee in the two calendar years immediately preceding the injury;


(2) if the employee was absent from the labor market for 18 months or more of the two calendar years preceding the injury, the board shall determine the employee's gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history, but compensation may not exceed the employee's gross weekly earnings at the time of injury;


Based on the evidence the employee planted Christmas trees and received no income during the two calendar years preceding his injury, we find section 220(a)(2) applies in this case.  Accordingly, we must determine the employees gross weekly earnings (GWE) by considering the nature of the employee's work and work history.


It is undisputed that at the time of his injury, the employee was receiving GWE in the amount of $2,000 due to his work associated with the Valdez oil spill cleanup.  It is also undisputed that this rate of pay would not have continued through the length of his disability.


The employee indicated in his testimony that if he had not been injured, he would have continued working in Alaska to replenish his savings expended during the Christmas tree planting hiatus.  The employee suggests we use his total earnings of approximately $336,000 received from 1980 through 1986 to compute his GWE.  Dividing $336,000 by 7 years equal $48,000 earned per year.  Dividing $48,000 by 52 weeks equals $923 GWE.  Given that the economy in Alaska generally has improved since the employee's date of injury, we find the employee would have continued working in Alaska if he had not been injury.  We also find the employee's historical Alaska earnings are the best indicator of his potential earnings.  Accordingly, we adopt the employee's suggested calculations and find his GWE is $923.  The defendants shall increase the employee's compensation rate to reflect this GWE calculation.


Regarding the employee's request for reimbursement of medical costs and associated transportation costs, the defendants had agreed to pay all such costs upon receipt of documentation.  A dispute developed, however, about whether billings by the center for Diagnostic Imaging and Dr. Streffling are related to the employee's injury or to his pre‑existing condition.  The defendants resisted paying any medical costs incurred after the January 25, 1990 date of medical stability.


The record reflects that these costs were incurred only after referral by Dr. Menk, in his efforts to treat the employee partially for his work‑related injury.  Because an injured worker is expected to cooperate in his medical treatment, generally we believe an injured worker should follow his doctor's advice in seeking referral treatment.  We do not believe the employee should be penalized for his cooperation.  Accordingly, we find those bills are compensable and, together with the associated transportation costs, shall be paid.


Regarding the employee's request for interest on his medical related costs, according to the Alaska Supreme Court opinion in Moretz v. O'Neill Investigations, 783 P.2d 764 (Alaska 1989), interest costs arisings from unpaid medical costs shall be paid.  Additionally, we find interest shall be paid for the time loss value of the compensation benefits awarded in this decision. Land and Maine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984).


Penalties are awardable if the defendants had no valid reason to controvert the employee's claims for compensation, including medical costs.  Harp v. Arco Alaska Inc., 831 P.2d 352 (Alaska 1992).  According to the record, the defendants believed they were not required to pay medical costs the after January 25, 1992 date of medical stability.  We have agreed the employee reached medical stability on that date.  Although we have awarded payment of additional medical bills, we do not believe an award of penalties for the delay of payment here is appropriate.  Accordingly, we deny this penalty request.

Regarding the employee's claim for penalties on the increased compensation rate, the defendants did possess evidence that the employee had been selling Christmas trees and cabins built from timber on his farm.  At hearing, this information proved to be incorrect.  Nevertheless, based on the Supreme Court's analysis in Harp, we find this request for penalties also should be denied.


The employee's attorney submitted an affidavit of attorney fees and costs totaling $7,954.46. Mr. Soule billed 51.1 hours of attorney time at $125.00 per hour for a total of $6,387.50. He also documented $1,566.96 in costs expended.  He seeks an award of actual costs and fees incurred for the time and costs billed, plus an additional $1,313.50 for time spent preparing for and participating in the instant hearing.


AS 23.30.145(b) requires that we consider the nature, length, complexity and benefits received in making an attorney fee award which exceeds the statutory minimum.  The nature of this case involved a number of the issues faced in the workers' compensation system, from compensability to interest and penalties.  The case, which first involved Mr. Soule in April 1991, lasted longer than usual.  The issues were rather complex and included a petition for a protective order and a hearing for a section .095(k) (IME).  The benefits received were not substantial and the employee was not awarded the TTD, PPI or penalties requested.  After considering each of the factors listed above, we award the employee $5,416.96 to cover all of the cost obligations incurred and one‑half of the attorney fees requested.


ORDER

1. The employee's claim for TTD coverage beyond January 24, 1990 is denied and dismissed.


2. The employee's claim for PPI benefits is denied and dismissed.



3. The employee's compensation rate shall be calculated based on $923 GWE.


4. The defendants shall pay the employee's medical costs and associated transportation costs in accordance with this decision.


5. The defendants shall pay the employee interest on all benefits awarded in this decision.


6. The employee's claim for penalties is denied and dismissed.


7. The defendants shall pay the employee's attorney fees and costs in the total amount of $5,416.96.


Dated at Anchorage, Alaska this 4th day of January, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown 


Fred G. Brown, 



Designated Chairman



 /s/ D. F. Smith 


Darrell Smith, Member



 /s/ Marc Stemp


Marc Stemp, Member

FGB:dt


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Dale Gerhardson, employee/applicant; v. Veco, Inc., employer; and Eagle Pacific Insurance Co., insurer/defendants; Case No. 8929333; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 4th day of January, 1993.



Dwayne Townes, Clerk
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