
[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

KENNETH A. OXENRIDER,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9016299



)

VECO, INC.,

)
AWCB Decision No. 93-0003



)


Employer,
)
Filed with AWCB Anchorage



)
January 6, 1993


and
)



)

EAGLE PACIFIC INSURANCE CO., 
)



)


Insurer,
)


  Defendants.
)

                                                                                 )


We heard this request for temporary total disability benefits on November 20, 1992 in Anchorage, Alaska.  The employee was not present but testified telephonically from Redding, California.  He was represented at hearing by William J. Soule.  The employer and insurer were represented by attorney Elise Rose.  The record closed when the hearing concluded.


ISSUES

1. Whether the employee is eligible for temporary total disability benefits for the period August 27, 1990 and continuing. 


2.  Whether the employee is eligible for attorney's fees and costs.


EVIDENCE  SUMMARY

The employee was injured on June 15, 1990 on the North Slope of Alaska while working as a laborer.  He was sandblasting material while wearing a "suit" which he described as akin to an astronaut suit.  However, the particular suit he wore on June 16 had several rips which other employees taped with duct tape.  The suit was connected to an oxygen tank.


As the employee and fellow worker Dan Werkowski suited up to sandblast on June 15, 1990, they smelled a foul, sulfureous odor in the hoods of the suits. (Employee dep. at 66‑67).  They took a break while someone checked into the problem.  When the two returned, Werkowski told the employee to watch for a couple of minutes while Werkowski worked in the suit to make sure it was working properly. (Id. at 91).  When Werkowski signaled the okay, the employee put on his helmet and began sandblasting.  He worked approximately five minutes and then "noticed a weird feeling . . . ." (Id. at 92).  He tried but could not get his helmet off.  He then panicked because he could not breathe, and he felt the "veins coming out the side of (his) face." (Id.).
  He passed out, and other employees eventually got his mask off.  When he regained consciousness, he vomited.


The employee was taken to a medic and then flown to Anchorage where he was examined at Providence Hospital on June 16, 1990 by Frank Moore, M.D. Dr. Moore order a chest x‑ray which was read as normal.  The doctor diagnosed "probable toxic inhalation" and discharged the employee.  However, the employee returned to Providence Hospital on June 18, 1990, complaining of continued coughing and vomiting.  Timothy Samuelson, M.D., diagnosed "possible toxic inhalation" and prescribed robitussin, flexeril, darvocet, motrin and mylanta, and he released the employee.


The employee was examined by Beth Baker, M.D., on June 20, 1990 in Anchorage.  Dr. Baker stated in her report:


This patient has an interesting history of having had light‑headedness and dizziness, dry heaves on June 16.  His carboxyhemoglobin level when he went to the paramedics was 3.3. He's a nonsmoker.  I wonder if he might not have had mild carbon monoxide poisoning for some reason that could cause light‑headedness and nausea. Since that time he has had episodes of facial and eartip numbness making me think that he has a secondary hyperventilation syndrome.  At the present time he has dyspnea which I suspect may also be on the basis of hyperventilation syndrome.

Dr. Baker ordered a diffusing capacity test at Providence Hospital.  The doctor described the test as "normal . . . relative to lung volume with mild decrease in diffusing capacity."


He was also examined by George Stewart, M.D., on June 26, 1990.  Dr. Stewart described his examination of the employee as "unremarkable," and he also described the employee's performance on an exercise treadmill test as "excellent." In his June 26, 1990 chart note, Dr. Stewart stated:


It is not noteworthy that subsequent to the test the patient's urinary arsenic level on a specimen obtained 8 days after the exposure is almost three times the upper limits of normal, suggesting that the garlic‑onion odor originally perceived was the result of some source of arsenic into the air which they were inhaling.


The employee was paid temporary total disability benefits from June 18, 1990 through June 20, 1990, when he was released to full duty by Dr. Baker, and from June 29, 1990 through July 10, 1990, when he was again released for work.  The employee returned to the North Slope and was put on light duty work.


On August 22, 1990 he reported to a North Slope medic that he had experienced an episode of light‑headedness, flushed  face, and gagging and vomiting for 20 minutes.  After 45 minutes, all symptoms resolved. (August 22, 1990 medical progress notes).  The medic described the examination of the employee as normal, and diagnosed the employee's symptoms as panic attacks.


The employee testified his last day working for the employer was August 27, 1990.
 He stated that an that date, he was in his room, feeling "super weak." He went to the bathroom and repeatedly dry‑heaved, got a nose bleed, and passed out.  He testified he was again sent out for medical care.  The employee further testified that since August 27, 1990, he has on occasion experienced shortness of breath, chest pain, nose bleeds, dry heaves and coughing.  He stated he also has a hard time sleeping at night because he worries about his health.


After he exited the North Slope, the employee returned to his California residence and began getting medical treatment from Thomas Ferguson, M.D., at the University of California at Davis.  The first date of medical care was September 6, 1990.  Dr. Ferguson described the condition as past history of toxic gas exposure causing intermittent flushing and dry heaves.  The doctor released the employee to light duty work but did not specify types of permissible light duty jobs.  On September 27, 1990 the employee also began receiving treatment for a separated shoulder.


In a "doctor's supplemental report" dated October 11, 1990, Dr. Ferguson diagnosed reactive airways disease and chronic nasal complaints.  The doctor noted the employee was "able to work" but need to "avoid resp. irritants." Dr. Ferguson added the employee would "likely . . . have persistent reactive airways." in his December 13, 1990 report, Dr. Ferguson again released the employee for light duty work, but he was to avoid respiratory irritants.


On the January 10, 1991 report, Dr. Ferguson stated the employee was "able to work with regard to respiratory disease.  Awaiting . . . evaluation (for left) shoulder." In a March 13, 1991 "supplemental certificate" of physician James Voigtlander, M.D., the employee was found disabled from regular work due only to his shoulder problem.


The employee testified he was unable to work during the period August 27, 1990 until September 9, 1991.  He collected California disability benefits at the weekly rate of $212.00 from August 30, 1990 through approximately August 31, 1991.  He returned to work on September 9, 1991 when he was hired by Precision Molding in cottonwood, California.  He earned $8.00 per hour.  He had worked for Precision prior to getting a job with the employer on the North Slope.  In June 1992, he began work for Simpson Paper, earning $14.92 per hour.  He stated he earned $13.00 per hour until he became a sandblaster when he earned $16.00 per hour.


The employee argues he is disabled under the "odd‑lot" doctrine as discussed in Olson v.‑ ATC/Martin J.V., 818 P.2d 669 (Alaska 1991).  He asserts his testimony that he is disabled for the period August 27, 1990 to September 9, 1991 is uncontradicted and is corroborated by the stipulated testimony of former Precision boss Ralph Borden, who testified the employee had no symptoms before June 1990 but he did have symptoms after that date.  He asserts he has experienced continued problems since August 27, 1990, and there is no substantial evidence to rebut the presumption he has been disabled.


On the other hand, the employer relies on the medical records of Dr. Ferguson who released the employee to work provided he avoided respiratory irritants.  The employer asserts there are no respiratory irritants at either Precision or Simpson Paper.  Further, the employer argues there is substantial evidence in medical records to show the employee could return to work.  The employer contends it is interesting that after the employee's California disability expired, he returned to work.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.  Temporary Total Disability Claim.


The employee requests temporary total disability benefits from August 27, 1990 and continuing, statutory minimum attorney's fees, and costs.  Therefore, we must first determine whether the employee was temporarily totally disabled for any or all the period after August 27, 1990.


AS 23.30.265(10) defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment[.]"


The Alaska Supreme Court discussed the disability concept in Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974).  More recently, the court stated that "loss of earning capacity is the defining characteristic of a compensable disability." Wien Air Alaska v. Kramer, 807 P. 2d 471, 474 (Alaska 1991). In another case, the court held that "[i]ncorporated into this idea [of disability] is the concept of steady and readily available employment." Olson v. ATC/Martin J.V., 818 P.2d 669 (Alaska 1991).  In Olson, the court placed the burden on the employer to show there are jobs available in the local economy which the claimant is capable of performing. Id.  The court has also held that the employee is presumed to continue to be disabled absent substantial evidence to the contrary. Bailey v. Litwin Corp., 713 P.2d 249, 254 (Alaska 1986).


In determining the issue of disability here, we must apply the statutory presumption found in AS 23.30.120(a) and analyzed in cases by the supreme court.  AS 23.30.120(a) provides in pertinent part: "in a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


The supreme court has held that the presumption applies to any claim f or compensation under the Alaska Workers' Compensation Act.  This includes issues of the work relationship of the original injury or aggravations or accelerations of preexisting conditions, or combinations with those pre‑existing conditions.  Burgess Construction v. Smallwood (Smallwood II), 623 P.2d 312, 316 (Alaska 1981)).  In addition, the supreme court has held recently that the presumption also applies to non‑causation issues, including continuing disability, Bailey v. Litwin Corp., 713 P.2d 249, 254 (Alaska 1986); continuing medical treatment or care, Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991) ; and reemployment benefits under AS 23.30.041, Kirby v. Alaska Treatment Center, 821 P.2d 127 (Alaska 1991).  See also Wien Air Alaska v. Kramer, 807 P.2d 471, 473‑74 (Alaska 1991); Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976 (Alaska 1991) and Big K Grocery v. Gibson,     P.2d    , Opinion No. 3882 (Alaska 1992).


The supreme court has held that before the statutory presumption attaches to a claim, the employee must establish a preliminary link between the injury and employment.  Smallwood II, 623 P.2d at 316.  This link is established when the employee presents "some evidence that the claim arose out of, or in the course of, employment . . . . Id.


"[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary" to establish the link. Id.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of the medical facts involved." Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


If the employee presents sufficient evidence to establish the link, the presumption of compensability attaches and shifts the burden of production to the employer. Wolfer, 693 P.2d at 870.  The employer must then present substantial evidence to overcome the presumption. Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  'Substantial evidence' is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion." Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)).


In Fireman's Fund American Insurance Co. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two ways to overcome the presumption: 1) producing affirmative evidence the injury was not work‑related; or 2) eliminating all reasonable possibilities the injury was work‑related.  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Wolfer, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869.


If the employer produces substantial evidence, the presumption drops out, and the employee must then prove all the elements of his claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


Here, we find the employee has established a preliminary link between his June 1990 toxic exposure work injury and his inability to work for the period August 27, 1990 through January 10, 1991.  This finding is based on the employee's testimony that he felt unable to work, and the medical reports of Dr. Ferguson indicating the employee was only released for light duty work and to avoid respiratory irritants.


However, we do not find that the employee has established the preliminary link for any periods beyond January 10, 1991.  We find that a claim based on toxic exposure is one "based on highly technical medical considerations." Smallwood II, 623 P.2d at 316.  Because of the complexity of the medical facts in this case, we find the employee's disability claim must be supported by medical evidence.  Wolfer, 693 P.2d at 871.  Since Dr. Ferguson found the employee able to work, after January 10, 1991, with respect to his reactive airways problem, and since there is no other medical evidence to support the employee's claim for disability after January 10, 1991, we conclude he has failed to establish a link between his work injury and his inability to work after that date.


We must next determine whether the employer has overcome the presumption of disability for the above period with substantial evidence.  The employer argues there is substantial evidence the employee could return to work because Dr. Ferguson released the employee to light duty work as long as he avoids respiratory irritants.  The employer asserts there were no irritants at either Precision or Simpson Paper.


We found no evidence that respiratory irritants were absent from either Precision or Simpson Paper. More importantly, no evidence was presented showing there was steady, readily available work within the restrictions set by Dr. Ferguson for the August 27, 1990 to January 10, 1991 period, as the supreme court required in Olson.  Therefore, we conclude the employer did not present substantial evidence to overcome the presumption established by the employee.


Accordingly, we find the employee was temporarily totally disabled for the period August 27, 1990 through January 10, 1991.  His claim for benefits after this period is denied and dismissed.

II. Attorney's Fees and Costs.


The employee requests attorney's fees and costs.  We find the employer controverted the employee's claim for benefits, and the employee retained an attorney who was successful in prosecuting his claim for temporary total disability benefits for the period August 27, 1990 through January 10, 1991.  Accordingly, we award statutory attorney's fees, under AS 23.30.145(a), for benefits awarded.


The employee also requests legal costs of $59.99, according to the affidavit of attorney Soule.  We award those costs under AS 23.30.145(b).


ORDER

1. The employer shall pay the employee temporary total disability benefits for the period August 27, 1990 through January 10, 1991.


2. The employee's claim for temporary total disability benefits for the period January 11, 1991 and continuing is denied and dismissed.


3. The employer shall pay the employee's attorney statutory attorney's fees under AS 23.30.145(a), and costs of $59.99.


Dated at Anchorage, Alaska this 6th day of January  1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R. Torgerson 


M.R. Torgerson, 



Designated Chairman



 /s/ Marc Stemp 


Marc D. Stemp, Member

MRT:dt


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURE$

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Kenneth oxenrider, employee/applicant; v. VECO, Inc., employer; and Eagle Pacific insurance Co., insurer/defendants; Case No. 9016299; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 6th day of January, 1993.



Dwayne Townes, Clerk

SNO

�








    �According to the employee, Werkowski was also having problems.  (Employee dep. at 94).





    �There was no evidence to contradict this testimony although the employer asserted in its brief that the employee worked until August 31, 1990 when he was laid off by the employer.  (Employer hearing brief at 2).





    �These "physician's supplementary certificates" and "supplemental reports" are apparently forms used to apply for and show evidence of some sort of California industrial disability.





    �We found no evidence the employee’s shoulder problem was work�related.










