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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

MANUEL SOTO,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9114448



)

L.R. LACHER, INC.,
)
AWCB Decision No. 93-0004



)


Employer,
)
Filed with AWCB Anchorage



)
January 6, 1993


and
)



)

STATE FARM FIRE & CASUALTY CO.,
)



)


Insurer,
)


  Defendants.
)

                                                                                  )


The employee's claim was heard on November 19, 1992, in Anchorage, Alaska.  The employee was present but not represented.  The employer and its insurer were represented by attorney Shelby L.Nuenke‑Davison.  The record closed at the conclusion of the hearing.


SUMMARY OF FACTS

While carrying a piece of wallboard up some stairs on February 11, 1991, the employee injured his lower back.  He immediately went to the emergency room at Humana Hospital.  R.J. Gregory, M.D., the emergency room physician, recorded that Soto was in no immediate distress, LS spine films were unremarkable, and he was released.


On August 2, 1991, Soto saw Richard A. Newman, D.C., for treatment for back pain. In his report of August 16, 1991, the doctor stated that the employee came to him in an acute antalgic condition.  As a result of this condition, Dr. Newman estimated that two and a half months of treatment would be needed.  He also noted that treatment was discontinued after one visit because the insurer would not pay for his treatments.


In December 1991, Dr. Newman stated in a report that the employee's "injury is in serious danger of worsening to a point of permanent injury as necessary care is being postponed."


At the employer's request, Soto was seen by Medical Evaluations of Alaska, Inc., on February 29, 1992, for medical evaluation.  He was examined by Christine Peterson, M.D., neurologist, Clyde Hunt, M.D., orthopedic surgeon and Soto Fechtel, M.D. Because of the fact that the employee had not sought treatment for his condition, the panel felt Soto should seek the care of a treating physician who could provide a workup and course of treatment.  Accordingly, the panel could not, essentially, answer specific questions asked by the employer's attorney.


On April 30, 1992, at the suggestion of his attorney, Soto went to Michael James, M.D., a specialist in physical and rehabilitation medicine, for a medical evaluation.  After a physical examination, it was the doctor's impression that: "1. Low back pain with the lack of any clear objective physical findings. 2. There is no evidence of radiculopthy clinically or electrodiagnostically. 3. The patient has had a normal neck examination." An MRI and spinal plain films were also done by George H. Ladyman, M.D., a radiologist, on the day of the examination. in his report of May 7, 1992, Dr. James noted that MRI was negative and the plain films were equivocal.  He also stated that the insurer had approved the employee's participation in the B.E.A.R. physical therapy program.  It was Dr. James' feeling that Soto's functional capabilities could not be assessed until the program had been completed.  The employee participated in this program for six weeks.


On June 8, 1992, Soto explained to Dr. James that he had persistent back pain after two weeks in the B.E.A.R. program.  Despite these complaints, the doctor was surprised to note that the employee's back mobility was relatively good.  In his report of June 9, 1992, Dr. James stated:


I frankly told the patient in very clear explicit English that his MRI does not demonstrate any evidence of a herniated disk. In fact, there is no injury of the disk that can be appreciated.  There was also no evidence of any nerve injury on his EKG and on a clinical basis there is no evidence of a musculoskeletal complaints with the lack of any major objective physical findings.


On July 9, 1992, Dr. James issued a report and explained that he had, on that date, physically examined Soto again, reviewed his medical history, and assessed his physical capabilities after completing the B.E.A.R. program.  He was told by the employee that he was still incapacitated with back pain.  Dr. James generally noted that there had been no improvement in spite of the physical therapy.  In his report, the doctor stated the employee's two B‑200 studies and range of motion studies were invalid because of Soto's inconsistent efforts.  Dr. James noted that while Soto participated in the B.E.A.R. program each day, it was not performed in any reasonable fashion.  In this regard, he stated that the employee's response to the program was inconsistent and nonphysiologic.  From these facts, the doctor believed Soto was either a symptom magnifier or a frank malingerer.  Dr. James did not think the employee needed further treatment, retraining or narcotic analgesic preparations or other drugs.  In addition, he did not believe Soto warranted a permanent impairment because none could be demonstrated upon examination according to the American Medical Association's Guides to the Evaluation of Permanent Impairment, (3rd ed.), as required under AS 23.30.190(b). In conclusion, Dr. James stated that the employee needed to return to work without restriction since there was no objective reason to place any restrictions on him.  Based on this report and the fact that Dr. James had released the employee for regular work without restriction, on July 6, 1992, the employer controverted the temporary total disability benefits and medical costs it had been paying since the injury.


Soto was examined by Bryan Laycoe, M.D., an orthopedic surgeon, and Scot Fechtel, D.C., at Medical Evaluations of Alaska, Inc. on August 22, 1992.  This was done at the request of the employer to find out if they agreed with the findings and conclusions of Dr. James' as set forth in his report of July 9, 1992.  After reviewing the employee's medical records and performing a physical examination, both Drs. Laycoe and Fechtel agreed with the findings and conclusions of Dr. James.


On September 11, 1992, the employee was seen in Humana Hospital's emergency room by Peter Hackett, M.D., complaining of neck and back pain.  Dr. Hackett noted on examination some limitation of range of motion due to stiffness, tenderness of the paraspinal muscles of his cervical spine, and some right‑sided muscle tenderness in the lumbar region.  He also found no vertebral process tenderness and the lower extremity reflexes and strength were normal.  Dr. Hackett assessed acute and chronic neck and back pain and prescribed Motrin and Tylenol #3 as a temporary measure.  The cost for this emergency visit was $89.


At the hearing, Soto claimed that the employer should have authorized chiropractic treatment by Dr. Newman based on the doctor's report of August 16, 1991.  He said that report stated his back condition was work‑related and he needed treatment. he explained that he took the report and showed it to Gail White.  The employee stated that even after being shown this medical evidence, White refused to pay for Dr. Newman's treatments.  He feels that the employer had no right to do this because he had a piece of paper from Dr. Newman which said he needed chiropractic treatment because of a work‑related injury.  Further, he stated that his TTD benefits and medical costs incurred after the July 1992 controversion should not have been terminated because Dr. Hackett found, on September 11, 1992, that he suffered from acute and chronic neck and back pain and prescribed pain medication.  Further, Soto referred to a document designated as "Review Report on Aid to Disabled," authored by the Alaska Department of Health and Social Services, Division of Public Assistance.  This document was signed by John Schwartz, M.D., dated October 21, 1992 and filed with us on November 6, 1992.  Dr. Schwartz was of the opinion that Soto suffered from chronic neck and back pain, unable to work because of these conditions, and, therefore, was disabled.  The doctor also indicated that the employee would benefit from vocational rehabilitation, occupational therapy, physical therapy and psychotherapy.  Nowhere in this document does Dr. Schwartz explanation the basis for his findings and conclusions.


Gail White also testified at the hearing.  She stated that on March 4, 1991, she received a letter from Humana Hospital requesting that Soto's medical bill from his February 11, 1991 emergency visit be paid.  No physician's report accompanied this billing letter.  She said she had never received a notice of injury report about the incident from either the employee or the employer.  Accordingly, she had not set up a claim file for Soto.  She testified that she then called the employer to ask whether the employee had suffered a neck and back injury on February 11, 1991. she was informed by the employee's foreman that Soto's only complaint while working for him involved hemorrhoids, not neck and back problems.  White was also advised by the foreman that there was no record of a work‑related injury and none of the people working for the employer knew anything about it.  The foreman told White to forward the bill to him and he would give it to the employee.  Based on this information, White again did not set up a claim file for Soto.  Instead, she wrote to the employee on March 6, 1991, and explained the situation.  White stated that she never heard back from Soto.


White testified that on July 21, 1991, she received a phone call f rom Humana Hospital's billing department asking when the February 11, 1991 bill would be paid.  The witness said that at that point, she again called the employer and instructed it to file a notice of injury with an explanation as to what did and did not happen. White testified that she set up a claim for Soto and filed a controversion notice for all benefits on July 5, 1991.  On July 11, 1991, the employer filed its report of injury.


White testified that because all the confusion involved with the claim, she arranged for the employee to be evaluated by Medical Evaluations of Alaska on February 29, 1992.  She noted that the panel recommended that Soto find a treating physician who could do a medical work up to determine his actual physical condition and capabilities.  Based on this information, white said she advised the employee and his attorney to select a treating physician to decide what had to be done.


White testified that the employee and his attorney selected Dr. James and started treatment with him on April 30, 1992.  White stated that this point she pick up Soto's claim and reinstated his TTD benefits and paid all outstanding medical costs, including the February 11, 1991, Humana Hospital bill.  The witness testified that while the employee was treated by Dr. James between April 30 and July 9, 1992, TTD benefits and medical costs were paid.  She explained that based on James' July 9, 1992 report which stated that Soto should return to regular work without restrictions, she controverted his claim.


FINDINGS  OF FACT AND CONCLUSIONS OF LAW

The employee requests temporary total disability (TTD) benefits after July, 1992.


The statutory provision which establishes TTD benefits is AS 23.30.185, and it states:


In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability. (Emphasis added).


AS 23.30.265(21) states:


"medical stability" means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence;

In the recent case of Municipality of Anchorage v. Leigh, 823 P.2d 1241 (Alaska 1992), the Alaska Supreme Court held the legislature, in enacting the definition of "medical stability" found in AS 23.30.265(21), had the constitutional authority to narrow the scope of the presumption of compensability it had provided for in AS 23.30.120(a).


The first question is whether medical stability can be presumed in Soto's case because there had been no "objectively measurable improvement for a period of 45 days."


The record reflects that the first medical treatment Soto received was from Dr. Gregory when he came to the Humana Hospital emergency room on February 11, 1991.  Next, the employee received one chiropractic treatment from Dr. Newman on August 2, 1991.  The doctor noted that he came to him in an acute antalgic condition and he estimated that Soto would need two a half to f our months of chiropractic care.  In December 1991, Dr. Newman came to the conclusion that the employee's condition was serious and in danger of becoming worse to the point that his injury might become permanent with further care.  In April 1992, Dr. James examined Soto and concluded that because of his subjective symptoms, he should go through the B.E.A.R. physical therapy program so that his physical condition and capabilities could be evaluated.  In September 1992, Dr. Hackett, an emergency room physician, assessed acute and chronic neck and back pain and prescribed pain medication.  In October 1992, Dr. Schwartz found Soto to be disabled.  While the doctor did not make a specific finding as to medical stability, he did imply such since he suggested the employee would benefit from further medical care.


None of these physicians who examined, evaluated, and treated the employee from February 1991 to April 1992, ever noted any "objectively measurable improvement" and this period, of course, is in excess of 45 days.  Accordingly, we find that medical stability is presumed.


Next, we must determine whether the presumption has been rebutted by clear and convincing evidence.  "Clear and convincing evidence" has been defined by the Alaska Supreme Court as "belief that the truth of the asserted facts is highly probable." Saxton v. Harris, 385 P.2d 71, 72 (Alaska 1964).  This is a higher standard of persuasion than the "preponderance of the evidence" which requires only showing that "the asserted facts are probably true." (7d. at 72).


In support of the claim that the employee's back condition was not medically stable, we again look to the medical opinions of Drs. Newman, Hackett, and Schwartz.  After reviewing all of the evidence, however, we conclude that the presumption has not been rebutted.  This conclusion is based on a number of factors.


First, Dr. Newman only examined and gave one chiropractic treatment in August 1991, before he felt the employee lacked medical stability and needed two to four and a half months of treatment.  There is no medical documentation in the record to support how the doctor arrived at these conclusions.  Regarding Dr. Newmans December 1991 prediction that, if Soto did not receive further medical care soon his injury might become permanent, again there is no medical documentation to support this statement.


Next, while Dr. Hackett in September 1992 assessed acute and chronic neck and back pain and prescribed pain medication, there once again is no medical documentation to support this opinion.  It is important to note that the doctor's diagnosis and treatment were based solely on what he was told by the employee.  The report does not indicate that Dr. Hackett had the benefits of Dr. James' July 9 1992 report and accompanying medical records.


Third, as with the other physicians', Dr. Schwartz' finding that Soto was disabled as of October 21, 1992 and needed further treatment, is unsupported by any medical documentation.


Since the opinions of Drs.  Newman, Hackett, and Schwartz are not substantiated by any documented medical findings, we find they offer little medical proof to rebut the presumption that Soto has been and is now medically stable.


On the other hand, we do find Dr. James' findings and conclusions set forth in his July 9, 1992 report do established that, as of that date, the employee was medically stable and capable of going back to regular work without restrictions.  Specifically, the doctor noted that because of, an inconsistent effort on the part of the employee, two B‑200 tests were invalid and, therefore, could be used in treating him.  Further, he stated that, while Soto went through the  B.E.A.R. program, the therapist's notes reflect that his response to it was inconsistent and nonphysiologic.  Dr. James also reviewed the employee's MRI and EMG results and found no evidence of any disc or nerve injury.  From this, the doctor stated "He is dealing with musculoskeletal complaints with the lack of any major objective physical findings." Based an these findings, Dr. James concluded that Soto was "either a symptom magnifier or a frank 'malingerer." Also, the doctor stated that the employee did not need further retraining.  As noted previously, Dr. James ultimate conclusion was that Soto need no further treatment and could go back to regular work without restriction. it is also important to note that Dr. James did not just base his determination on one or two visits as did Drs.  Newman, Hackett, and Schwartz.  Dr. James treated Soto from April 30 to July 9, 1992, a period of 10 weeks.


Based on these findings, we conclude that Soto has not rebutted the presumption with clear and convincing evidence, and we deny and dismiss his claim for additional temporary total disability benefits.


The last issue we need to address is whether Soto is entitled to incur further medical costs for chiropractic treatments and pain medication.  Since White testified at the hearing that all of Soto's medical costs incurred before Dr. James released him for work on July 9, 1992 had been paid, and Soto did not introduce any evidence to dispute her testimony, we need only address medical costs after July 9, 1992.  We can find only one medical expense incurred after July 9, 1992, and related to emergency services provided on September 11, 1992 by Dr. Hackett.  We were not provided with information as to the amount of money that is due for these services. it appeared from Soto's testimony that he also wants the employer to pay f or chiropractic treatment and pain medication.


AS 23.30.095(a) provides in pertinent part:


The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine. . . . for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee . . . . It shall be additionally provided that, if continued treatment or care or both beyond the two‑year period is indicated, the injured employee has the right of review by the board.


In considering the question of whether Soto is entitled to the medical expenses requested, we must first apply the presumption of compensability afforded an injured employee by AS 23.30.120(a) . This statute provides in part: "in a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


The Alaska Supreme Court has held that the presumption applies to any claim for compensation under the workers' compensation statute.  This includes issues of the work relationship of the original injury or aggravations or accelerations of pre‑existing conditions, or combinations with those pre‑existing conditions.  Burgess Construction v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).  In addition, the court has extended the presumption to non‑causation issues, including continuing disability (Bailey v. Litwin Corp., 713 P.2d 249, 254 (Alaska 1986)); continuing medical treatment or care (Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991)); and reemployment benefits under AS 23.30.041 (Kirby v. Alaska Treatment Center, 821 P. 2d 127, 129 (Alaska 1991). See also Wien Air Alaska v. Kramer, 807 p.2d 471, 473‑74 (Alaska 1991); Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976 (Alaska 1991); and Big K Grocery v. Gibson, P.2d Opinion No. 3882 (Alaska, September 4, 1992).


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not workrelated. Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."' Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)).


In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the injury was not work‑related or 2) eliminating all reasonable possibilities the injury was work‑related.  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869.  If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence. Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce belief in the minds of [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  Finally, there can be no construction in the employee's favor.Carter, 807 P.2d at 665 (citing to 1988 SLA ch. 79 § I(b)).  


Based on this discussion, we must first determine whether the employee has established the preliminary link between his injury and his need to incur further medical costs for chiropractic treatment and pain medication.  Based on the findings of Drs.  Newman, Hackett, and Schwartz, we find that the link has been established and, accordingly, the presumption of compensability attaches to his claim.


Next, we must decide whether the employer has come forward with substantial evidence to overcome the presumption of compensability.  Based on the findings of Dr. James, as discussed at some length above, we find the employer has come forward with the necessary evidence to rebut the presumption.


Having determined that the presumption dropped out, we must next inquire if the employee has proved all elements of his claim by a preponderance of the evidence.  Having reviewed all of the evidence, we find that he has failed to carry his burden of proof in this regard.  Accordingly, his claim for chiropractic treatment and pain medication at this time must be denied.


ORDER

1. The employee's claim for temporary total disability benefits is denied and dismissed.


2. The employee's claim for medical costs for chiropractic treatment and pain medication is denied and dismissed at this time.


Dated at Anchorage, Alaska this 30th day of December 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder 


Russell E. Mulder, 



Designated Chairman



 /s/ Marc D. Stemp 


Marc D. Stemp, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Manuel Soto, employee/applicant; v. L.R. Lacher, employer; and State Farm Insurance, insurer/defendants; Case No. 9114448; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 30th day of December, 1992.



Flavia Mappala, Clerk
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