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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

VADA M. QUINN,
)



)


Employee,
)



)
DECISION AND ORDER

WILLIAM ERWIN,
)



)
AWCB Case No. 9028105


Applicant,
)



)
AWCB Decision No. 93-0006


v.
)



)
Filed with AWCB Anchorage

COLLEGE VILLAGE ANIMAL CLINIC,
)
January 13, 1993



)


Employer,
)



)


and
)



)

KEMPER INSURANCE COMPANY,
)



)


Insurer,
)


  Defendants.
)

                                                                                  )


We heard Vada Quinn's attorney's claim for attorney's fees and a penalty on December 3, 1991, in Anchorage, Alaska.  Erwin represented himself.  The employer and its insurer were represented by attorney Frank S. Koziol.  The record closed at the conclusion of the hearing.


SUMMARY OF THE EVIDENCE

On October 26, 1990, Quinn, a housekeeper working for the employer, fell down some stairs and fractured her right humerus.


The employee's treating physician has been Thomas P. Vasileff, M.D., an orthopedic  surgeon.  Left and right carpal tunnel releases were performed an February 26, 1991 and April 4, 1992 respectively.


On October 16, 1991, James Boley, the employer's claims representative, wrote to Western Medical Consultants requesting that they examine Quinn and address, among other things, any permanent partial impairment.  A panel of physicians from Western Medical Consultants examined the employee on October 26, 1991.


On November 18, 1991, Boley received Western Medical consultants' report.  Regarding permanent partial impairment, the panel stated: "Permanent partial impairment certainly is present with respect to the right upper extremity and shoulder." The report contained no percentage rating, even though measurements were taken for such a purpose.


When Erwin received the panel's report, he applied the panel's measurements to the American Medical Association Guides to the Evaluation of Permanent Impairment (Guides).  He arrived at two possible permanent partial impairment (PPI) ratings, the first being 25% of the whole man and the second being 27% of the wholeman, with dollar amounts of $33,750 and $36,450 respectively. in a letter dated December 10, 1991 to Boley, ErWin made an offer for settlement purposes of $60,000, plus attorney's fees and continuing medical expenses.  Boley rejected the offer in a letter to Erwin dated January 24, 1992.


On March 17, 1992, Erwin sent Dr. Vasileff the Western Medical Consultants' report and requested a specific permanent partial impairment percentage rating under the Guides.


In a letter dated March 23, 1992, Dr. Vasileff responded to Erwin's request.  Applying the Guides to the panel's measurements, the doctor calculated a 26% whole person permanent partial impairment rating.


Erwin forwarded Dr. Vasileff's letter to Boley and based on it, the insurer then paid Quinn $35,100 in PPI benefits based on Dr. Vasileff's rating.


Erwin filed a petition on July 21, 1992 requesting statutory minimum attorney's fees pursuant to AS 23.30.145(a) for the work he had done in obtaining the $35,100 for Quinn.


The record reflects that the employer paid Quinn's medical expenses and full salary during the period of her recuperation and, therefore, no formal notice of controversion was ever filed.


At the hearing Erwin made it clear that his two ratings were separate and not meant to be totaled for a combined rating of 52%, as suggested by Koziol.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Since Erwin is claiming statutory minimum attorney's fees, we must consider the provisions of AS 23.30.145(a) which state in pertinent part:


Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the, amount of compensation controverted and awarded.


Erwin contends that Boley, the employer's claims representative, knew as of November 18, 1991 when he received Western Medical Consultants' report, that Quinn suffered from a permanent partial impairment involving the right arm and shoulder.  He asserts that even though the panel did not arrive at a specific rating, it nevertheless provided the measurements so that a permanent partial impairment rating could be ascertained under the Guides.  Erwin argues that at this point in time, Boley owed a duty to Quinn to have the panel's measurements converted into a specific rating under the Guides as soon as possible and pay her PPD benefits accordingly.  Erwin notes that because Boley failed to act, he went to the trouble of applying the Guides to the panel's measurements and arrived at a rating which was, as it turned out, very close to Dr. Vasileff's.


Erwin contends that even though he advised Boley of his rating, Boley not only failed to seek a rating from Western medical Consultants, his own medical panel, but also failed to even acknowledge the fact that Quinn had a serious impairment.  He also points to the fact that between November 18, 1991 and April 30, 1992, a period of 113 days or 19 weeks, Boley did absolutely nothing on his own to assist Quinn in getting the PPI benefits she justly deserved.  Erwin asserts that, but for his efforts in getting a rating from Dr. Vasileff, there is no telling when, if ever, Quinn would have received her benefits.  Based on these facts, Erwin argues that while the employer did not file a notice of controversion, it nevertheless controverted Quinn's claim "in fact."


The employer argues that Erwin is not entitled to statutory minimum attorney's under 5145(a) because it never controverted Quinn's claim formally or in fact, and the board never awarded compensation.


Regarding the question of whether an attorney is entitled to fees under §145(a) even though the employer did not file a formal notice of controversion, the Alaska Supreme Court stated in Alaska Interstate v. Houston, 586 P.2d 618 at 620 (Alaska 1978) that:


To require that a formal notice of controversion be filed as a prerequisite to an award of the statutory minimum attorney fees would serve no purpose that we are able to perceive. It would be a pure and simple elevation of form over substance because the nature of the hearing, the pre‑hearing discovery proceedings, and the work required of the claimant's attorney are all unaffected by the existence or not of a formal notice of controversion when there is controversion in fact.


Since a formal notice of controversy need not be filed, we must decide whether the employer controverted Quinn's claim "in fact" by its inaction.  We find that Boley was advised on November 18, 1991, by the medical panel which he personally employed, that Quinn suffered a severe permanent impairment to her right arm and shoulder.  Even though the panel's report contained measurements which could have easily been converted by his panel into a PPI rating under the Guides, Boley did no ask the panel to do so.  In fact, he failed to take any action in over five months to help Quinn.  Even when Erwin advised Boley that from his reading of the measurements and Guides, a possible 25% impairment rating was appropriate, Boley did not investigate the matter.  It was not until April 1992, when Boley got Dr. Vasileff's report and rating, that he finally acknowledged Quinn's serious impairment and decided to pay benefits.


Based on these facts, we find the employer did "in fact" controvert Quinn's claim.


The second and final question raised in applying §145(a) to the facts in this case is whether compensation was "awarded" to Quinn even though the employer voluntarily paid PPI benefits without board action.


When faced with a similar fact situation in State, Dept. of Highways v. Brown, 600 P.2d 9 (Alaska 1979), the court held that a formal board award of compensation is not always necessary for an employee's attorney to receive statutory minimum fees under §145(a). In so doing, the court explained:


Through the efforts of Brown's attorney in obtaining substantial medical evidence establishing that Brown's injury was work‑related after all, the case had reached a point where the carrier apparently concluded that any further resistance to, or controversion of Brown's claim for compensation would be futile.  Under these circumstances, it is fair to presume that the carrier believed that if the claim were controverted further, the ultimate result would be a decision by the Board awarding Brown the compensation to which he was entitled. In this situation, the carrier's payment of the compensation can fairly be construed as the equivalent of 'awarding, such compensation to Brown in the general sense of granting that which is merited or due. (footnote omitted).


In this case, we find it fair to assume that when Boley received Dr. Vasileff's March 23, 1992 letter giving Quinn a 26% PPI rating, he paid her what was "merited or due" because he concluded that further resistance or controversion after 19 weeks would be futile.  Accordingly, we find the employer's payment of compensation in this case "can fairly be construed as the equivalent of 'awarding' such compensation."


Having found the employer did, in fact, controvert Quinn's claim and an award of compensation was made, we conclude that Erwin is entitled to statutory minimum attorney's fees pursuant to §145(a).


While there was some mention at the hearing that Quinn is entitled to a penalty because payment of compensation was not timely made, the facts surrounding such a claim were not developed and the issue was not briefed.  Accordingly, we consider a penalty claim has been waived by the employee.  As a result, a claim for a penalty must be denied.


ORDER

1. The employer shall pay Erwin statutory minimum attorney's fees pursuant to AS 23.30.145(a).


2. Any claim made for a penalty is denied and dismissed.


Dated at Anchorage, Alaska this 13th  day of January, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder 


Russell E. Mulder, Esq.



Designated Chairman



 /s/ S.T. Hagedorn 


S.T. Hagedorn Member



 /s/ D. F. Smith 


Darrell F. Smith, Member

REM:dt


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Vada Quinn (Erwin), employee/William Erwin, applicant; v. College Village Animal Clinic, employer; and Kemper Insurance Co., insurer/defendants; Case No. 9028105; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 13th day of January, 1993.



Dwayne Townes, Clerk
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