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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ALBERT LEE GOODMAN,
)

(Deceased),

)



)


Employee,
)
DECISION AND ORDER



)

JOAN D. GOODMAN,
)
AWCB Case No. 9033763



)


Widow,
)
AWCB Decision No. 93-0008


   Applicant,
)



)
Filed with AWCB Anchorage


v.
)
January 14, 1993



)

C.R. LEWIS & COMPANY,
)



)


Employer,
)



)


and
)



)

FIDELITY & CASUALTY COMPANY,
)

ARGONAUT INSURANCE COMPANY,
)

and

)

RELIANCE INSURANCE COMPANY,
)



)


Insurers,
)


  Defendants.
)

                                                                                  )


The parties, request that we determine Employee's gross weekly earnings and the resulting compensation rates for permanent total disability and death benefits was heard at Anchorage, Alaska on November 17, 1992.  We continued the hearing for written closing arguments.  Defendants' brief was received on December 18, 1992, and Applicant's brief was received on December 21, 1992.  The issue was ready for decision on January 12, 1993, when we first met after the completion of the hearing.


Applicant, who was present and testified at the hearing, is represented by attorney Chancy Croft.  Applicant contends Employee's disability and subsequent death was caused by exposure to asbestos during the 15 years he worked for Employer.  During the 15 years, Employer had three different insurers.  Attorney Richard Wagg represents Fidelity & Casualty Company, attorney Patricia Zobel represents Argonaut Insurance Company, and attorney Burt Mason represents Reliance Insurance Company.

The parties agreed we would only determine the compensation permanent total disability and death benefits.  We are not to enter an order directing a particular insurer to pay at this time.  Employee's attorney also raised the issue of his attorney's fees and legal costs.  Defendants contend the issue is not ripe for decision until either an agreement is reached or we enter an order determining which insurer, if any, is liable for benefits.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

For purposes of this hearing, the parties agreed Employee's disease (mesothelioma), which allegedly resulted from exposure to asbestos particles during employment, is an occupational disease as defined in AS 23.30.265(17). It is generally accepted that mesothelioma takes several years to develop after the exposure to asbestos particles.  The parties agreed there was no "injury" at the time of exposure; Employee's "injury" did not occur until he developed the disease and became disabled in 1990.  He died from mesothelioma on August 6, 1991, leaving his widow as his only dependent for workers' compensation purposes.


During the time Employee worked for Employer, he and his wife bought rental properties in Anchorage.  Both Employee and Applicant were involved in the management of these properties. In general, Employee took care of the maintenance and repair problems as well as computer record keeping, while Applicant took care of the rental process and obtaining repair supplies.


Employee retired from working for Employer in 1974.  After retirement, Employee and Applicant continued to care for the rental properties.  Employee also became a general contractor and, with help from his son and Applicant, began building houses on speculation for sale.  His business was called Goodman Builders.  The last year for which Employee and Applicant filed an Internal Revenue Service Schedule C, "Profit or (Loss) From Business or Profession" was 1987.  After 1987, Employee and Applicant filed Schedules B, "Interest and Dividend Income," Schedules D, "Capital Gains and Losses," and Schedules E, "Supplemental Income Schedule."


Employee and Applicant traveled outside the state of Alaska during parts of 1988, 1999, and 1990.  Their son lived in one of the apartment units without paying any rent, and handled most the rentals while they were gone.  One rental property was managed by a property management company for a period of time.


Employee and Applicant had sold some properties by contract.  They collected the interest on these contract sales, and Employee made various investments with the interest.  The interest, and the money made from the investment of the interest, provided a large part of their income from 1988 to the present.  Applicant presented testimony that Employee spent a considerable amount of time studying investment possibilities.  He had a computer which he used for tracking his investments as well as the rental income and expenses.


Employee used the services of two different stock brokers.  They testified they provided information, advice, and made recommendations, but Employee made his own decisions about buying or selling.  These two stock brokers were full service brokers, not discount brokers.  Employee's son testified he did not know why Employee used full service brokers, rather than discount brokers.


Because of the Anchorage economic downturn, Employee and Applicant had some of the property which they sold on contract returned to them in 1988 and 1989.  Two four‑plexes and an eight‑plex were returned to them.  The properties were in a state of disrepair, and Employee had to fix them up.  Some work he did himself and other work was contracted out, but he oversaw the work.  During the summer months of 1988 and 1989 Employee worked five to six days a week, 10 hours a day on the rental properties.  The work included converting two units in an apartment building into one large unit.  During this time, Employee's son continued to live in one of the apartments at either a reduced rent or without paying any rent.


Applicant presented the testimony of Gregg Erickson, who owns an economic consulting firm.  He testified that Employee and Applicant's income during the years 1987, 1988, and 1989 was from managing their rental property and managing their financial assets.  He testified regarding the methods he used to allocate their income between return on capital and labor as well as apportion the household labor earnings between Employee and Applicant.


He contacted two property managers to get information from which he could make an estimate of the value of Employee's labor.  One estimate was based on the gross rental revenue less the out of pocket expenses, taxes and other excluded costs.  The other estimate was based on the gross rental revenue plus $50.00 times the number of units in each apartment building.  Neither method considered the reduced rental rate given to Employee's son, or the value of his labor in managing the rentals.


Erickson also testified regarding his estimate of Employee's labor managing the investment portfolio.  He used two methods.  One compared Employee's earnings with the earnings of the Alaska Permanent Fund, and the other method was based on what Erickson believed would eventually be reported as capital gains in tax returns filed by Employee and Applicant with the Internal Revenue Service.  Erickson testified that his opinion was that the annual value of Employee's labor during 1987, 1988, and 1989 was $38,220.  However, depending upon the methods combined for the estimated value of Employee's labor, the average annual value in those three years ranged from a low of $17,444 to a high of $42,523.


Defendants contend Employee had no employment earnings during the two years before his injury.  He was retired.  Defendants also argue that even if we agree with Applicant's position that the income received by Employee and Applicant is considered as earnings, there was no decrease in this income during the years 1988 through 1991.  Accordingly, there are no benefits due for permanent total disability (PTD). As a result, they contend Applicant is entitled to widow's benefits at the minimum rate of $75.00.


Further, even if we agree with Applicant's position that the rental and investment incomes are earnings, Defendants contend Erickson is not an expert in the matter of economics, and his opinion should be disregarded.  They argue his opinion is flawed, and should be disregarded.


FINDINGS OR FACTS AIM CONCLUSIONS OF LAW

AS 23.30.180(a) provides in part:


In case of total disability adjudged to be permanent so percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the total disability. . . .


AS 23.30.215 provides in part:


(a) If the injury causes death, the compensation is known as a death benefit and is payable in the following amounts . . .


(2) If there is a widow. . . the following percentages of the spendable weekly wages of the deceased;


(A) So percent for the widow. . . .


(b) In computing death benefits, the spendable weekly wage of the deceased shall be computed under AS 23.30.220 and shall be paid in accordance with AS 23.30.155. . . . but the total weekly compensation may not be less than $75 for a widow . . . .


AS 23.30.220(a) provides in part:


The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation.  It is the employee's gross weekly earnings 'minus payroll tax deductions.  The gross weekly earnings shall be calculated as follows:


(1) The gross weekly earnings are computed by dividing by 100 the gross earnings of the employee in the two calendar years immediately preceding the injury.


(2) If the employee was absent from the labor market for IS months or more of the two calendar years preceding the injury, the board shall determine the employee's gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history, but compensation may not exceed the employee's gross weekly earnings at the time of the injury. . . .


Gross earnings are defined in AS 23.30.265(15) as "[P]eriodic payments, by an employer to an employee for employment before any authorized or lawfully required deduction or withholding of money by the employer, . . . ." AS 23.30.265(13) defines an employer as "the state or its political subdivision or a person employing one or more persons in connection with a business or industry coming within the scope of this chapter. . . ."


Applicant argues Employee was not absent from the labor market in the two years before his injury because he was "self‑employed" in managing their investments and rental properties.  For purposes of this decision, we shall assume that being self ‑employed is considered being present in the labor market.


The issue is whether Employee's activities constitute self‑employment.  Under subsection 265(13) an employer must employ one or more person "in connection with a business or industry . . . ."  Accordingly, we consider whether Employee acted as his own employer "in connection with a business or industry."


In Kroll v.  Reeser, 655 P.2d 753, 757 (Alaska 1982), the court considered whether Kroll, who was having a rental unit built, was an employer.  The court stated the question was whether the "activity, either by itself or as an element of his rental activities, was a profit‑making enterprise which ought to bear the costs of injuries incurred in the business, or was the construction activity simply a cost‑cutting shortcut in what was basically a consumptive and not a productive roll played by Kroll."


From this we conclude that when a person engages himself (as in self‑employment) or another person in consumptive activities, that is activities which are for the person's own consumption as opposed to supplying a product or service for others, he/she is not engaged in a business or industry.  Activities which are related to running one's own life, are not employment activities and, as such, the person engaged in those activities is not self‑employed.  See 1C A. Larson, The Law of Workmen's Compensation, §§ 51‑21, 50‑44(a) (1990).


Plaintiff contends that "business" is to be given the broad construction of embracing anything about which a person is employed or any occupation in which he is engaged, even the "business of life" . . . . The conduct of a home is not a business within the meaning of the provision.

Harper v. Lowe, 262 N.W. 260 (Michigan 1935).


We find that managing one's investments is purely a consumptive activity.  It is part of the business of life e. In managing his investments, Employee was not supplying a product or service for others.  Accordingly, he was not self‑employed.


The rental properties present a closer question.  The evidence supports a finding that the rental activities were not strictly consumptive.  Employee's labor at maintaining and managing the rental units provided a service or product to other people -‑a place for them to live.


Accordingly, we find Employee was self‑employed in connection with the rental properties.  Because we are assuming for purposes of this decision that a person who is self‑employed is not absent from the labor market, we next consider whether Employee was engaged in his self‑employment activities for at least six months of the two years before his injury.  According to Applicant's testimony at the hearing, he was in Alaska from May 31, 1988, until the end of September 1988, (Hearing Transcript at 151), or four months.  He followed this same pattern in 1989. (Id. at 153).  These periods of Employee's self‑employment in actively managing the rental properties was confirmed by Employee's son, Mark Goodman. (Id. at 65).  This totals eight months of employment in the two year before injury.  Applying the law as requested by Applicant, we find Employee was in the labor market over six months in the two years before his injury.  Accordingly, his gross earnings are determined under 5 220(a)(1).


Next we consider the periodic payments Employee received in 1988 and 1969 from his self‑employment.  We look at the income from the rentals in an effort to compute his GWE.


The first problem is that Employee did not make periodic payments to himself from his rental business in 1988 or 1989.  During these two years Employee and Applicant reported to the Internal Revenue Service that the expenses for the properties exceeded the rental income.  Even following Pioneer Const. v. Conlon, 780 P. 2d 995 (Alaska 1989), and not considering depreciation as an expense, the rentals lost money.  Just based on the difference between the amount reported as rental income and the actual out‑of-pocket expenses, the rental business lost money in 1988 and 1989.  There is no evidence of any payments to Employee from his self‑employment in the rental business.


Because Employee was in the labor market, we must follow the "mechanical, historical method of determining the employee's wages" and look at the gross earnings in the two years before injury.  Wrangell Forest Products v. Alderson, 786 P.2d 916, 918 (Alaska 1990).  Only if Employee had been out of the labor market for 18 months or more could we make a fairness determination.  Id. at 918, n.1. Even then, we are required to consider the "nature of the employee's work and work history" in determining the employee's GWE, and would not be able to focus on a hypothetical employee similarly situated as a means of determining the GWE.


Although this seems a harsh result, we find we would reach the same result even if we determined Employee's GWE under subsection 220(a)(2).  We would find Erickson's opinion about the value of Employee's labor in the rental business is based on looking Albert Lee Goodman v. C.R. Lewis & Company at a similarly situated hypothetical employee. It is not based upon an analysis of Employee's income tax returns or some other factors that are related to the particular properties owned and managed by Employee and Applicant.  Accordingly, Applicant failed to present evidence upon which we could rely to make a determination under subsection 220(a)(2). In addition, we would give Erickson's opinion little weight for the six reasons stated in Defendants' post‑hearing brief.


Accordingly, we deny Applicant's claim for PTD benefits.  Under AS 23.30.215(b), we find Applicant would be entitled to benefits of $75.00 per week.


Applicant's attorney requested an award of attorney's fees.  Because of the parties' agreement, we are not entering an award at this time for benefits.  Accordingly, we find it is premature to address the issue of attorney's fees.  We find Applicant's attorney has preserved this issue to be addressed when a determination is made regarding which insurer, if any, is responsible for Applicant's benefits.


ORDER

1. Applicant's claim for permanent total disability benefits is denied and dismissed.


2. If Applicant is entitled to benefits, her benefits would be $75.00 per week.


Dated at Anchorage, Alaska this 13th day of January, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom 


Rebecca Ostrom, 



Designated Chairman



 /s/ Robert W. Nestel 


Robert W. Nestel, Member


DISSENT of Member McKenna:


I respectfully dissent from the majority's opinion denying PTD benefits and limiting Applicant's benefits to $75.00 per week.  I find Employee was self‑employed in both his investment activities and the rental properties.  However, while I would be willing to rely upon Erickson's testimony regarding the value of Employee's labor, I find his opinion regarding the portion of the rental business income that should be attributed to Employee's activities needs to be adjusted to conform to the evidence presented at the hearing.  I would find that Applicant's labor should be valued at more than 20 percent of the total labor effort, and some value must be assigned to the services provided to the rental business by Mark Goodman while Employee and Applicant were traveling.



Michael A. McKenna, Member

RJO:rjo


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the off ice of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Albert Goodman, employee; Joan Goodman, widow/applicant; v. C.R. Lewis & Company, employer; and Fidelity & Casualty Company, insurer; Argonaut Insurance Company, insurer, and Reliance Insurance Company, insurer/defendants; Case No. 9033763; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 14th day of January, 1993.



Dwayne Townes, Clerk

SNO

�








    �We have previously concluded that self�employment constitutes an absence from the labor market for purposes of AS 23.30.220(a) (1).  LaDuke v. Markos, AWCB Decision No. 88�0261 (October 6, 1988); Siebert v. Norcon, Inc., AWCB Decision No. 92�0024 (January 31, 1992).  We based this conclusion on the legislature's intentional deletion of the reference to self�employment earnings will necessarily be excluded when we determine the gross weekly earnings (GWE) under AS 23.30.220(a)(2).  See Seibert at 10.  Under subsection 220(a)(2) we must consider an employee's working history for the 15 years before his death was "self�employment" and the evidence indicates he planned to continue with this endeavor, the only reasonable evidence to consider in making a GWE determination is his "self�employment" income.  Accordingly, it makes no difference in the ultimate outcome whether we are proceeding under subsection 220(a)(1) or 220(a)(2).  This result is still the same��we look at the Employee's "self�employment" income to determine his gross earnings.










