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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

HENRY J. GIBEAU,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9018557



)

KOLLSMAN INSTRUMENT COMPANY,
)
AWCB Decision No. 93-0011



)


Employer,
)
Filed with AWCB Anchorage



)
January 19, 1993


and
)



)

NATIONAL UNION FIRE INSURANCE,
)



)


Insurer,
)


  Defendants.
)

                                                                                 )


Employee's claim for permanent total disability benefits was heard at Anchorage, Alaska on July 1, 1992.  Employee was represented by attorney Charles Hagan.  Defendants were represented by attorney Eric Gillett.  We entered a decision and order awarding Employee the requested benefits. Gibeau. v. Kollsman Instrument Company, AWCB Decision No. 92‑00177 (July 16, 1992).  Thereafter Employee's attorney requested an award of attorney's fees to be paid by Defendants in a lump sum.  The parties agreed that we could decide the request based on the record and the parties' written arguments.  The issue was ready for decision on January 12, 1993, when we first met after receipt of the written arguments.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

Employee, who is now 39 years old, was injured in the course and scope of his employment on July 14, 1990, in a helicopter crash.  As noted above, we have awarded Employee permanent total disability (PTD). Under AS 23.30.180 and AS 23.30.155(b) these PTD benefits are payable every 14 days.  Employee's attorney seeks payment of attorney's fees under AS 23.30.145 in a lump sum.  He submitted evidence regarding Employee's life expectancy, and requests that we enter an award for fees on the PTD benefits that are projected to be paid based upon the evidence regarding Employee's life expectancy, and reduced to present value.


Defendants contend AS 23.30.145 does not provide for the reduction of fees to present value.  If we rule otherwise and reduce the attorney's fees to present value, Defendants contend that the evidence regarding Employee's life expectancy should be corrected to reflect Employee's race. In addition, Defendants argues we should not use the discount rate suggested by Employee's attorney.


FINDINGS OF FACT AND CONCLUSIONS‑OF LAW

AS 23.30.145 provides in pertinent part:


(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of Compensation controverted and awarded. . . . In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.


(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.

(Emphasis added).


We have adopted 8 AAC 45.180 to help us implement section 145.  Under 8 AAC 45.180(b), an affidavit itemizing the legal services provided must be filed at least three days before the hearing if an attorney seeks fees in excess of the statutory minimum provided in subsection 145(a). Under 8 AAC 45.180(d , an affidavit also must be filed at least three days before the hearing if an attorney seeks reasonable attorney's fees under subsection 145(b).  Under either 45.180(b) or (d) the failure to timely file an affidavit is considered a waiver of the right to recover a fee in excess of the statutory minimum as computed under subsection 145(a).


We find this is not a claim for reasonable attorney's fees under AS 23.30.145(b). If it is, we deny that claim because Employee's attorney failed to comply with our regulation 8 AAC 45. 180(d). We find Employee's attorney failed to file an affidavit verifying the services performed as required by 8 AAC 45.180(b). We need this affidavit to provide us evidence of what would be a reasonable fee.


We find this is not a claim for fees in excess of the statutory minimum fee provided under AS 23.30.145(a). If it is, we deny that claim because Employee failed to comply with our regulation 8 AAC 45.180(b). We find Employee's attorney failed to file an affidavit verifying the service performed as required by 8 AAC 45.180(b). We need this evidence to make findings regarding the nature of the services provided, the length of time services were provided, and the complexity of the services provided.  Without this information, we are unable to make the statutorily required findings on these points.  If we tried to make findings, they would not be supported by the evidence.  While we could make some suppositions about the services provided, we find an affidavit from the attorney provides the best evidence which makes it unnecessary for us to engage in speculation.


We find AS 23.30.145(a) permits us to award fees only on the benefits controverted and awarded.  As Defendant's point out, we have no way of knowing how long Employee will be paid PTD benefits.  Although the benefits may continue throughout Employee's lifetime, there may be a change in circumstances justifying modification of our award.


Also, we do not know how long Employee will live.  Although Employee's attorney submitted statistics from the U.S. National Center for Health statistics, we find it is inappropriate to rely upon this evidence when the statute only permits the minimum statutory attorney's fee to be based on the actual benefits paid.


We conclude that the request for a lump sum award of the attorney's fees due under AS 23.30.145(a) must be denied because the fee must be based on the benefits paid, not on some projected expectation.  See Bignell v. Wise Mechanical Contractors, Inc., 720 P.2d 490, 496 (Alaska 1986); Seymour v. RCA, AWCB Decision No. 87 (May 8, 1987).


We find Employee's claim for PTD benefits was controverted for purposes of attorney's fees under AS 23.30.145(a). Wien Air Alaska v.  Arant, 592 P.2d 352 (Alaska 1979).  The fee due under subsection 145(a) is for compensation benefits awarded, not medical benefits.  See AS 23.30.265(8) and AS 23.30.265(20); State of Alaska v. Brown, 600 P.2d 9 (Alaska 1979).


Employee's PTD benefits are paid every 14 days.  Because we can award only the minimum statutory fee and because it must be based on the benefits paid to Employee, we conclude the attorney's fees must be paid every 14 days as well.  We award the minimum statutory attorney's fee to be paid every 14 days.  In this case, Employee's weekly PTD benefits are $472.03. Employee's attorney is entitled to $250 for the first $1,000 of PTD benefits paid, and 10 percent thereafter or $47.20 per week so long as Employee receives PTD benefits.


In so ruling, we are not unsympathetic to Employee's attorney's argument regarding being paid in driblets and perhaps having the attorney's fees paid to the attorney's estate.  However, the solution would have been to file an affidavit and seek fees in excess of the statutory minimum. We have ruled in other cases that if the application of the nature‑length‑complexity‑benefits test stated in subsection 145(a) to the evidence warrants a fee in excess of the statutory minimum, we can award a lump sum "full fee" as required by Providence Washington v. Bonner, 680 P. 2d 96, 100 (Alaska 1984). Of course, we also have ruled that if Employee continues to receive benefits for such a long period of time that the statutory minimum fee eventually exceeds the "full fee," then the defendants must pay the statutory minimum fee.  Hintz v. Western Airlines, AWCB Decision No. 90‑0176 (July 31, 1990); aff'd 3AN‑91‑2624 (Alaska Super. Ct., December 11, 1991).


Because Employee's attorney failed entirely to comply with our regulations, much less timely comply, we find the fee must be paid under subsection 145(a) at the same time benefits are paid to Employee.  This still may result in a windfall to Employee's attorney, although the value of the windfall will be reduced by the payment in driblets.


ORDER

1. Defendants shall pay Employee's attorney minimum statutory fees under AS 23.30.145(a) of 25 percent of the first $1,000 of permanent total disability benefits and 10 percent thereafter.


2. Employee's attorney's request for a lump sum award of minimum statutory fees under AS 23.30.145(a) is denied and dismissed.


Dated at Anchorage, Alaska this 19th  day of January, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom 


Rebecca Ostrom, 



Designated Chairman



 /s/ Michael A. McKenna 


Michael A. McKenna, Member



 /s/ Marc D. Stemp 


Marc Stemp, Member


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Henry J. Gibeau, employee/applicant; v. Kollsman Instrument Company, employer; and National Union Fire Insurance, insurer/defendants; Case No. 9018557; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 19th, day of January, 1993.



Dwayne Townes, Clerk
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