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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

YONG S. LEE,
)



)


Employee,
)


  Respondent,
)
INTERLOCUTORY



)
DECISION AND ORDER


v.
)



)
AWCB Case No. 9115736

NEW SAGAYA CORP.,
)



)
AWCB Decision No. 93-0013


Employer,
)



)
Filed with AWCB Anchorage


and
)
January 19, 1993



)

AMERICAN MOTORISTS INSURANCE,
)



)


Insurer,
)


  Petitioners.
)

                                                                                       )


Petitioners' request under AS 23.30.041(d) that we review the Reemployment Benefits Administrator's determination finding Employee eligible for reemployment benefits was scheduled for hearing at Anchorage, Alaska on January 14, 1993.  Employee was present and represented by attorney Chancy Croft.  Petitioners were represented by attorney Frank Koziol.  Based on the parties' stipulation, we orally granted their request to continue the hearing and retained jurisdiction.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

Based on the rehabilitation specialist's report and the statement of Trevor Ireland, D.C., that Employee can only perform light duty work, the Reemployment Benefits Administrator (RBA) found Employee eligible for development of a reemployment plan.  Petitioners timely requested our review under AS 23.30.041(d), and we scheduled the hearing as required by AS 23.30.041(d).


The notice for this hearing on January 14, 1993, was sent to the parties by certified mail on December 28, 1992.  Accordingly, Petitioners could not submit additional medical reports at least 20 days before the hearing.


A pre‑hearing was held on January 12, 1993, just two days before the hearing.  At that time, Employee objected to the consideration of the reports Petitioners had obtained from Edward Voke, M.D., and J. Michael James, M.D., because they were not filed at least 20 days before the hearing.  Petitioners had arranged for Dr. James to testify telephonically at the hearing, but had not arranged for Dr. Voke to testify.


Petitioners had also contacted Douglas Smith, M.D., who had examined Employee at our request pursuant to AS 23.30.095(k), for a report regarding her ability to return to her job at the time of injury.   Employee did not object to our consideration of Dr. Smith's report even if it was filed less than 20 days before the hearing.  Petitioners represented that Dr. Smith said he was unable to determine Employee's physical capacities until a further evaluation was completed by either Alpine Physical Therapy or Work Therapy Enterprises.


The parties' stipulated that it would cause irreparable harm f or us to proceed with the hearing when not all of the medical evidence would be available for our consideration.  The parties agreed they would make every effort to have Dr. Smith arrange for Employee's evaluation and complete his report.  The parties agreed to jointly write to Dr. Smith requesting that he schedule Employee's evaluation and complete the report.  Presumably, this joint letter would be prepared on Friday, January 15, 1993.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

8 AAC 45.074 provides in part:


(a) Continuances, postponements, cancellations, or changes of scheduled hearings are not favored by the board and will not be routinely granted.  The board or its designee will, in its discretion, grant a continuance, postponement, cancellation, or change of a scheduled hearing without a formal hearing only upon good cause shown by the party requesting the continuance, postponement, cancellation, or change.  Good cause exists only when . . .


(1) a material witness is unavailable on the scheduled date and the taking of the witness' deposition is not feasible; . . .


(5) irreparable harm will result from a failure to grant the requested continuance,


(c) The parties may request a continuance of a scheduled hearing by stipulating in writing to a continuance.
 The board or its designee will grant a stipulated continuance only if the board or its designee determines that good cause, as defined in (a) of this section, exists.


Based on the parties' representations, we found that good cause existed to continue the hearing so Dr. Smith could complete his evaluation, and we could consider all of the medical reports.  Based on those findings, we concluded continuing the scheduled hearing was appropriate, and we granted the parties' request.


In recognition of the need for this case to proceed with all possible speed, we agreed with the parties' stipulation that they would jointly contact Dr. Smith to arrange for him to complete his report.  At the time he has completed his report, either party may request that the hearing resume by filing an affidavit of readiness for hearing.  We presume this continuance will provide Petitioners with adequate time to arrange for Dr. James and Dr. Voke to be available for cross‑examination.


ORDER

The January 14, 1993, hearing regarding Petitioners' request that we review the RBA's determination is continued.  In accordance with this decision, the parties may jointly contact Dr. Smith.  We retain jurisdiction under AS 23.30.041(d), and either party may request that we resume the hearing by filing an affidavit of readiness for hearing after Dr. Smith has completed his evaluation and report.


Dated at Anchorage, Alaska this 19th day of January, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom 


Rebecca Ostrom, 



Designated Chairman



 /s/ D. F. Smith 


Darrell F. Smith, Member



 /s/ Marc D. Stemp 


Marc Stemp, Member


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Yong S. Lee, employee/respondent; v. New Sagaya Corporation, employer; and American Motorists Insurance, insurer/petitioners; Case No. 9115736; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 19th ,day of January, 1993.



Dwayne Townes, Clerk
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    �The parties' stipulation was reached at the hearing, and was put on the record at the hearing. Again because of the short time frames, it was necessary to waive this procedural requirement. 8 AAC 45.195.







