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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JOHN D. TWIGGS,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 8700843


v.
)



)
AWCB Decision No. 93-0018

MUNICIPALITY OF ANCHORAGE,
)

(Self-Insured),
)
Filed with AWCB Anchorage



)
January 21, 1993


Employer,
)


  Defendant.
)

                                                                                  )


The employee's claim for permanent partial disability (PPD) benefits was heard on November 19, 1992, in Anchorage, Alaska.  The employee was present and represented by attorney William Erwin.  The employer and its insurer (employer) were represented by attorney Patricia L. Zobel.  The record closed at the conclusion of the hearing.


SUMMARY OF THE EVIDENCE

Twiggs came to Alaska as a civilian employee with the U.S. Air Force and, in 1977, transferred to the Federal Aviation Administration (FAA) as a GS 12.  He went to work with the FAA as project coordinator and project supervisor dealing with the design and installation of electrical equipment throughout Alaska.


In 1985 and 1986, the employee was promoted to a GM 13 as a project manager and supervisor for electronic operations.


On January 5, 1987, Twiggs tripped and injured his back while a volunteer with the Police Reserve Division of the Anchorage Police Department.


In March 1987, the employee was laterally transferred into the security section of the FAA.  In this position he was the manager of the Anchorage field office located at the Anchorage International Airport.  His duties included inspection of airports for compliance with the FAA security regulations and with hazardous materials inspections.  Eventually he was promoted to GM 14 and became the branch manager for air security for Alaska.


In August 1990, the employee was brought into the regional office and then assigned to a regional international team overseeing international airport activities.


The record reflects that in 1985 and 1986, the two years before Twiggs injured his back, he earned $45,879.70 and $45,830.00 respectively.  In 1987, he earned $48,732.81. In its hearing brief, the employer points out that for the year 1988 the employee and his wife filed a joint return and it cannot be determined how much he specifically earned.  For the years 1989, 1990, and 1991, Twiggs earned $75,114.12, $75,650, and $78,810.91 respectively.


At his deposition and at the hearing, Twiggs testified that he was brought into the regional office in August 1990 because he was having a great deal of back pain.  He stated one aspect of his previous position was to be a diplomat which required an enormous amount of sitting necessitated by flying and attending long meetings with few breaks.  Twiggs explained that his back pain made it difficult to portray a diplomatic person.  He also testified that his back problem limited the physical activities required of the job.  The employee stated that he was required to push, pull, pick up, and shove containers weighing from a few pounds to several hundred pounds.  He said it also required stooping, squatting and bending.


Twiggs noted that prior to his injury he was rated outstanding on his work evaluations.  Twiggs explained that under the federal system, a person's performance can be rated in five categories with the top being "outstanding" followed by

"exceptional." He noted that prior to his injury he received outstanding ratings and after the injury only exceptional ratings.  The employee attributed this fact to the back problems he was having.


Twiggs testified that the position of deputy division manager came open in 1991 (which eventually became a GM 15) and he could have taken it but for his back condition.  The employee based this conclusion on conversations he had with his supervisor, James Derry.  He introduced into evidence calculations which he had prepared showing that if he had been promoted to the GM 15 position and continued to work at that level until he retired in 1997, he would have earned $65,207 more than he will earn at his present GM 14 position.  Further, the employee submitted calculations reflecting that because he did not obtain the GM 15 promotion, he has the potential of losing $94,266 in retirement income.


At his deposition, James S. Derry, Twiggs' supervisor since 1986, testified that he is a special agent and manager with the FAA.  He discussed the performance evaluations he had given the employee between 1989 and 1991 and affirmed that he was an exceptional employee.  Derry mentioned that in 1989 and 1990 he became aware from Twiggs and others that the employee was having back problems which made it difficult for him to travel long distances and attend lengthy meetings.  The witness stated that based on this information and the employee's desire to reduce his flying and meeting time, he moved the employee from his field position to a regional office position in the fall of 1990.  Derry considers Twiggs a strong negotiator and as flexible as any other of his employees in dealing with people.  When asked why Twiggs was not promoted to the deputy GM 15 position in July 1991, the witness testified:


I did not choose Mr. Twiggs for the deputy position even though I had originally discussed with him, and I ‑‑ I even remember the discussion, it was in Washington, D.C. the meeting we were at.  The fact that he was considered my prime candidate and the person  I was expecting to put into that position, but as his back problems increased, and my deputy along with myself made extensive travel, to date I think I've travelled about 50,000 air miles this year.  My deputy has travelled approximately the same amount. we spend sometimes three and four days in a row in meetings after that travel.  I did not feel that Jack with the pain that he was under, under those conditions, could reasonably represent me, and therefore I did not select him for that job.


Ron Otte, the Anchorage Police Chief and Twiggs' superior while he was in the Police Reserve Division, testified that he did not promote Twiggs from lieutenant to captain because he was poor in interpersonal relations and not a team builder.


Tom Dooley, a fellow member of the Police Reserve Division with Twiggs, testified that he remembers the employee as very critical, a poor leader, undiplomatic, petty, and unable to compromise, especially at the staff level.


Mr. Burdette, the Anchorage International Airport Manager between 1989 and 1991, testified that he dealt with the employee for approximately six‑months while they worked together to get the airport in line with federal security regulations.  He stated that while they worked on many difficult issues, from opposite positions, he did not note any of the personal characteristics mentioned by either Otte or Dooley.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Twiggs argues that he is entitled to permanent partial disability (PPD) benefits in the amount of $60,000 because he would have been made a deputy in 1991 and his income now would be that of a GM 15 except for his work‑related back injury.


The employer, on the other hand, contends the employee is earning more now than he was at the time of injury and, therefore, has not suffered a loss of earning capacity.  AS 23.30.190(a)(20) and AS 23.30.190(b), the statutes in existence at the time of Twiggs, injury, providing for unscheduled PPD benefits, stated in pertinent part:


(20) in all other cases in this class of disability the compensation is 80 per cent of the difference between the spendable weekly wages of the employee and the wage‑earning capacity of the employee after the injury in the same employment or otherwise, payable during the continuance of the partial disability, but subject to modification by the board on its own motion or upon application of a party in interest . . . ;


(b) Total compensation paid under (a)(20) of this section may not exceed $60,000.


AS 23.30.210, the statute which set forth the which wage‑earning capacity was to be determined in 1987, provided:


In a case of partial disability under AS 23.30.190(20) . . . the wage‑earning capacity of an injured employee is determined by the actual spendable weekly wage of the employee if the actual spendable weekly wage fairly and reasonably represents the wage‑earning capacity of the employee.  If the employee has no actual spendable weekly wage or the actual spendable weekly wages does not fairly and reasonably represent the wage‑earning capacity of the employee, the board may, in the interest of justice, fix the wage‑earning capacity which is reasonable, having due regard to the nature of the injury, the degree of physical impairment, the usual employment, and any other factors or circumstances in the case which may affect the capacity of the employee to earn wages in a disabled condition, including the effect of disability as it may naturally extend into the future.


The Alaska Supreme Court has repeatedly emphasized that disability compensation is a function of lost earning capacity:


The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work‑connected injury or illness.

Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974). See also Bailey v. Litwin Corporation, 713 P.2d 249, 253 (Alaska 1986) and Ketchikan Gateway Borough v. Saling, 604 P.2d 590, 594 (Alaska 1979).


The court has also held that an employee's actual post-injury earnings are presumed to fairly and reasonably represent his wage‑earning capacity absent evidence that post‑injury earnings are an unreliable basis for estimating capacity. Hewing v. Peter Kiewit and Sons, 586 P.2d 182, 186 (Alaska 1978) (citing 2 A. Larson, The Law of Workmen's Compensation, §57.21(d) at 10 ‑ 113 to 125 (1990).


In borrowing the legal analysis from cases involving the presumption of compensability afforded an employee by AS 23.30.120(a), we conclude that for the employer, in this case, to have the presumption provided for by AS 23.30.190 attach to its claim, it must establish a preliminary link between the employee's injury and its claim that the employee's actual post‑injury earnings fairly and reasonably represent his wage‑earning capacity. Burgess Construction v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).


To overcome the presumption, the employee must come forward with substantial evidence that those earnings are an unreliable basis for estimating capacity. Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Our court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusions.'" Miller 577 P.2d 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209,210 (Alaska 1966).


If the employee comes forward with substantial evidence to rebut the presumption, the presumption drops out and the employee must prove all the elements of his claim by a preponderance of the evidence.  Veco, Inc. v. Wolfer, 693 P.2d 865, 870 (Alaska 1985).  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [trier of fact) that the asserted facts are probably true." Saxton 395 P.2d 71, 72 (Alaska 1964).


Based on this discussion, we must first determine if the employer has established the necessary preliminary link allowing the presumption to attach to its claim.  The employer introduced evidence showing that Twiggs had a base salary of $48,732.81 in 1987, the year of injury, and in 1991 that salary had risen to $78,810.91 a year.  We find this increase of approximately $30,000 in four years is sufficient to establish the preliminary link and, therefore, the presumption attaches to the employer's claim.


Next, we must decide if the employee has come forward with substantial evidence to overcome the presumption.  The only evidence Twiggs offers in this regard, is the testimony of Derry and himself to the effect that, but for his work‑related injury, he would have been able to take the deputy position and, accordingly, would have received the salary of a GM 15 from 1991 to 1997 when he retires.  Twiggs argues that this difference in salary levels for six years represents a loss of earnings in excess of $60,000.00 and is, therefore, substantial evidence that his post‑ injury earnings are not a fair and reasonable reflection of his loss of earning capacity.


The employer argues that the employee's claim cannot rest solely on the basis that he might have been chosen for the deputy position in 1991 and would have been a grade GM 15 until he retires.  Such a position is, it contends, based on mere speculation and speculation is not substantial evidence which overcomes the presumption.  The employer's main point of attack in this regard, is Twiggs' assumption, in the first place, that he would have been offered the deputy position in 1991.  It asserts that that would not have come about because the employee lacked the diplomatic skills needed for the job.


To illustrate its point, the employer refers to the testimony of Chief of Police Otte and Dooley.  Otte testified that he did not promote Twiggs to captain in the Police Reserve Division in 1986 because he was neither skilled in interpersonal relations nor a team builder.  Dooley, who worked with the employee in the Police Reserve Division, remembers him as very critical, a poor leader, undiplomatic, petty, and unable to compromise.  The employer believes that in light of these personality characteristics, Twiggs would not have been given the deputy post involving international negotiations which required diplomatic skills far in excess of those exhibited by the employee in other positions.  The employer also points to other speculative factors such as Derry considering all applicants and finding someone better qualified than Twiggs and the lack of proof that Twiggs would have stayed with the federal government until he retired.  Finally, the employer points to the fact that the employee did not become interested in the deputy position until after it was taken and later upgraded to a GM 15.


Based on these facts, we agree with the employer.  We find this is a case based on the employee's speculation that he would have obtained the deputy position which he lacked the diplomatic skills to carry out.  The speculation in question, we conclude, is not substantial evidence, and, therefore, the presumption does not drop out.  Accordingly, we conclude that Twiggs' post‑injury earnings are a fair and reasonable reflection of his loss of earning capacity.


Even if we found the employee's evidence substantial, we must consider whether the employer has proven all elements of its claim by a preponderance of the evidence.  Having reviewed all the evidence as discussed above, we find that it has carried that burden of proof.


Twiggs' final request is for PPD benefits for the period of retirement until death.  This claim 'must be denied since we have found that Twiggs' post‑injury earnings are a fair and reasonable reflection of loss of earning capacity.


ORDER

The employee's claim for permanent partial disability benefits is denied and dismissed.


Dated at Anchorage, Alaska this 21st day of January, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Marc D. Stemp 


Marc D. Stemp, Member



 /s/ Jeffery A. Wertz 


Jeffery A. Wertz, Member

REM:fm


DISSENT

I respectfully dissent from the other board members because I find the employee has come forward with substantial evidence to overcome the presumption and the employer has not proven all elements of its claim by a preponderance of the evidence.  The basis for these findings is that, under certain circumstances, disability can be found even when post‑injury earnings exceed pre‑injury earnings.  See, generally, 2 A. Larson, The Law of Workmen's Compensation §57.21(c). I acknowledge that the cases cited by Larson involve comparisons between actual post‑injury earnings and pre‑injury earnings while Twiggs argues for a comparison between post‑injury earning based on lost opportunity and pre‑injury earnings.  As noted by the Alaska Supreme Court in Fairbanks North Star Borough v. Crider, 736 P.2d 770, 772‑3 (Alaska 1987):



The determination of lost earnings capacity under AS 23.30.190(a) (20) is not limited to an examination of these losses that appear immediately after claimant's injury stabilizes.  Instead, it requires the Board to use all "available clues" to forecast the losses that the disabled claimant will incur over the course of her work life. (Emphasis added).


While in most cases involving this issue, the evidence would be of such a speculative nature that it would not support a decision, I believe that is not the situation with the case at bar.


The employee testified that from conversations he had with his supervisor, Derry, he knew he would have been offered the deputy position in 1991 if his back condition had not decreased his ability to frequently fly long distances and sit through meetings for long periods of time.  Twiggs also testified that with his longevity of service with federal government and retirement available in just a few years, he would not have left the deputy position for a job outside the federal government.


To support his position, Twiggs relies primarily on Derry's testimony.  Derry testified that he started to notice as early as 1989 that the employee's back condition was getting worse.  He stated that in 1990 he had a number of conversations with Twiggs about his back pain because it was starting to affect his ability to deal with diplomats, as well as office personnel.  Derry testified he knew that the employee's increasing back pain was directly related to the rigors of frequent long‑distant flying and attending long meetings.  Because of the situation, Derry explained that he took Twiggs out of his field position in 1990 and gave him a position in the regional office where the physical demands were less.


Regarding the deputy position which came open in late 1990 or early 1991, Derry testified that Twiggs was his prime candidate and the person be expected to f ill that position.  He felt the employee was a strong negotiator and flexible in his decision making and, as such, has been an exceptional employee.  In addition, the witness said that because of his exceptional record, he would have no reason to prevent Twiggs' retirement.  Derry concluded by saying, in essence, that he did not offer the deputy position to Twiggs because it required more traveling and meeting participation than the employee had in his field position.  He felt that because Twiggs' condition would only get worse in the deputy position, he would not have been able to reasonably represent him in diplomatic matters.


While the employee's claim is based to a certain degree on speculate on, I find it minimal.  Whatever speculation exists, it is more than compensated for by Derry's testimony.  I find Derry's testimony to be exceptionally strong evidence that Twiggs would have been given the deputy position and continued in that position until his retirement.  Based on this evidence, I find that the employee has come forward with substantial evidence to overcome the presumption afforded the employer.


The final question is whether the employer has proven all elements of its claim by a preponderance of the evidence.  Having reviewed all the evidence, I find the employer has not carried its burden in this regard.


Based on this discussion, the following summary can be made: 1) the employer was entitled to the presumption because it introduced sufficient evidence to establish that Twiggs' post‑injury earnings were a fair and reasonable reflection of his loss of earning capacity; 2) the employee came forth with substantial evidence to rebut the presumption; and 3) because the presumption dropped out, the employer had to prove all elements of its claim by a preponderance of the evidence and it was unable carry that burden of proof.


The next question is whether Twiggs has an actual loss of earning capacity of over $60,000 because of work‑related injury.  Applying the legal analysis and the facts discussed above, I find that: 1) Derry's testimony was more than sufficient to raise the presumption that his post‑injury earnings did not fairly and reasonably represent his loss of earning capacity; 2) the employer did not come forward with substantial evidence to rebut the presumption; 3) even if it could be said that the employer's evidence was sufficient to rebut the presumption, the employee proved all elements of his claim by a preponderance of the evidence.


Based on this discussion, I would find that Twiggs did, in fact, have a loss of earning capacity of over $60,000 because of this work‑related injury.  Accordingly, he is entitled to $60,000 in PPD benefits for the years preceding his retirement.


The final request made by the employee is for PPD benefits for the period of retirement to death.  This request must be denied since AS 23.30.190(b) limits recovery of PPD benefits to $60,000.



/s/ Russell E. Mulder 


Russell E. Mulder, 



Designated Chairman


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of John Twiggs, employee/applicant; v. Municipality of Anchorage, (self‑insured), employer/defendant; Case No. 8700843; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 21st, day of January, 1993.



Flavia Mappala, Clerk
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