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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

MICHAEL REDDEN,
)



)


Employee,
)


  Applicant,
)
INTERLOCUTORY



)
DECISION AND ORDER


v.
)



)
AWCB Case No. 9002600

NORTH STAR TERMINAL & STEVEDORING,
)



)
AWCB Decision No. 93-0019


Employer,
)



)
Filed with AWCB Anchorage


and
)
January 22, 1993



)

MAJESTIC INSURANCE COMPANY,
)



)


Insurer,
)


  Defendants.
)

                                                                                      )


Employee's claim was scheduled for hearing at Anchorage, Alaska on January 13, 1993.  Employee was present and represented by attorney Joseph Kalamarides.  Defendants were represented by attorney Robert McLaughlin and, by limited appearance, attorney Lee Glass.  The parties advised they had settled their disputes shortly before the hearing, but no written settlement agreement had been drafted.  The parties described the terms of the settlement.  In view of this development, the parties requested under 8 AAC 45.070(d)(2) and 8 AAC 45.074(a)(6) that we cancel the scheduled

hearing.  We granted the request orally at the hearing and memorialize that action here.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.110(0) provides in part: "If a settlement agreement is reached by the parties less than 14 days before the hearing, the parties shall appear at the time of the scheduled hearing to state the terms of the settlement agreement." Our regulation implementing that provision, 8 AAC 45.070, states:


(d) if an agreed settlement is reached less than 14 days before a scheduled hearing and . . .


(2) it is not in accordance with AS 23.30.012, 8 AAC 45.160 and this subsection, the parties must appear before the board or its designee at the scheduled hearing time to state the terms of the settlement agreement; after the parties have stated the terms of the agreement, a request to continue, postpone, cancel, or change the scheduled hearing may be made in accordance with 8 AAC 45.074; if the board or its designee denies the request to continue, postpone, cancel, or change the scheduled hearing, the hearing will proceed as scheduled.


8 AAC 45.074 provides in part:


(a) Continuances, postponements, cancellations, or changes of scheduled hearings are not favored by the board and will not be routinely granted.  The board or its designee will, in its discretion, grant a continuance, postponement, cancellation, or change of a scheduled hearing without a formal hearing only upon good cause shown by the party requesting the continuance, postponement, cancellation, or change.  Good cause exists only when . . .


(6) an agreed settlement has been reached by the parties less than 14 days before a scheduled hearing, but it does not conform to 8 AAC 45.070(d)(1).


Based on the parties representations, we found the parties agreed to settle their disputes less than 14 days before our scheduled hearing.  Because the final agreement had not been reduced to writing and executed by the parties, we found the agreement did not conform to the requirements of 8 AAC 45.070(d)(1). We found, therefore, that good cause to cancel the scheduled hearing existed under 8 AAC 45.074(a)(6).


Based on those findings, we. concluded cancellation of the scheduled hearing was appropriate, and we granted the parties' request.  Because the hearing was canceled, all the affidavits of readiness f or hearing are rendered inoperative.  Should the written settlement agreement not be submitted, or not be approved after submission, Employee must file another affidavit of readiness for hearing within the time limits set by AS 23.30.110(c) to avoid possible dismissal of his claim.  AS 23.30.110(c) provides: "if the employer controverts a claim on a board‑prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied." See Adams v. Valdez Outfitters, AWCB Decision No. 90‑0111 (May 23, 1990); aff'd 3AN 90‑5336 CI (Alaska Super. Ct. July 16, 1991).


Defendants also inquired whether we would require the appointment of a guardian under AS 23.30.140 for Employee.  We discussed the settlement with Employee at the hearing in accordance with the suggestions of Paul Craig, Ph.D. We concluded we would not require the appointment at this time.  In addition to Kalamarides discussing the settlement with Employee, it was alleged that his sister considers the settlement to be in his best interest and has apparently agreed to go over the settlement with Employee and help him understand it.  We will expect written verification from Employee's sister that she has reviewed the settlement with Employee.  We will discuss the settlement with Employee after he has reviewed and signed it.  At that time, we may reconsider our decision not to require the appointment of a guardian.


ORDER

Our scheduled January 13, 1993 hearing on Employee's claim is canceled.  The affidavits of readiness for hearing are rendered inoperative.


Dated at Anchorage, Alaska this 22nd day of January 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom 


Rebecca Ostrom, 



Designated Chairman



 /s/ S. T. Hagedorn 


S. T. Hagedorn, Member


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the interlocutory Decision and Order in the matter of Michael Redden, employee/applicant; v. North Star Terminal & Stevedoring, employer; and Majestic Insurance Company, insurer/defendants; Case No. 9002600; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 22nd day of January, 1993.



Flavia Mappala, Clerk
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