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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

WANDA CARR, 
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9026461



)

MARY'S INN,
)
AWCB Decision No. 93-0020



)


Employer,
)
Filed with AWCB Juneau



)
January 25, 1993


and
)



)

CIGNA COMPANIES,
)



)


Insurer,
)


  Defendants.
)

                                                                                  )


We met in Juneau, Alaska on 7 January 1993 to consider Employee's appeal of a decision of the Reemployment Benefits Administrator (RBA).  Employee participated by telephone and represented herself.  Defendants are represented by attorney Mala J. Reges.  Due to inclement weather, Board Member Nancy Ridgley was unable to attend the hearing in person.  By agreement, Ms. Ridgley was provided a copy of the hearing tape for review and use in deliberations.  After doing so, we deliberated and closed the record on 15 January 1993.


]Employee is 46 Year‑old and right‑handed.  She has a high‑school diploma and six months of business college education.  She has extensive experience in the cooking and restaurant management fields, having worked as a cook, kitchen manager, and restaurant manager.  Employee and her husband owned and operated W.A. Carr, Inc. dba, Mary's Inn (Employer).


During the hearing it became apparent that our file did not contain all the medical records that Ms. Reges had received from Insurer.  At hearing, and at the time of the RBA's decision, the file contained almost no medical records.  At our request, we were provided copies of all the medical records in Defendants' possession.


It is not disputed that Employee suffers from carpal tunnel syndrome in her right wrist.  She experienced progressive loss of grip strength and feeling, swelling, and pain in her right wrist.  She requested a doctor's appointment on 1 October 1990 and that date is used as her date of injury.  Right carpal tunnel release surgery was performed on 26 December 1990.  Employee continued to report pain.  Steroids, anti‑depressants, and physical therapy were prescribed.  A second carpal tunnel release procedure was performed on 27 January 1992.  Employee continued to report stiffness and pain and physical therapy was tried again.


At hearing, Employee stated that her first surgery was "botched."  John C. Kovach, M.D., is Employee's treating physician.  Employee relies on Dr. Kovach's chart note of 3 April 1992.  That chart note states in part:


Postoperative pain, similar to that experienced preoperatively.  I think that this postoperative pain could possibly be due to fibrosis of the median nerve seen intraoperatively, there is no surgical treatment for this.  I think that the approach at this point should be continued vigorous use of the was [sic] emphasized, the patient will not damage her hand by using it but could get increased weakness and stiffness with disuse. . . . Continued heavy use of the hand is advised.  There are no definite restrictions on activity except those imposed by pain, and the patient states she would be unable to work as a cook or perform any other heavy manual activity at this time.

(Kovach, 3 April 1992 chart note.)


Employee's condition was evaluated on 16 June 1992 by Stephen Fuhs, M.D., a hand surgeon.  Employee reported numbness and aching in her right hand after working for a long time or driving a long distance.  When this occurs, Employee uses her left hand.  Employee reported that her right hand is weak, that she drops things, that it aches when cold, and that she may awaken with numbness in her right hand.  Dr. Fuhs diagnosed "carpel tunnel syndrome, status post two carpel tunnel releases with greater improvement following the second operation than the first." He found that Employee's condition was fixed and stable and constitutes a four percent permanent partial impairment of the wrist for loss of function due to pain.  He concluded no further medical treatment was needed or likely to improve her condition and that she should avoid highly repetitious grasp‑release motions such as keyboard and 10‑key.  Dr. Fuhs stated Employee "would likely fail in types of jobs involving production, seasonal fruit sorting and food preparation such as cannery and sorting activities." (Fuhs report of 16 June 1992 at 5.)


On 5 January 1993 we received a medical report of an examination conducted on 9 December 1992 by John Hurley, M.D. Employee reported to Dr. Hurley that she was unable to return to work as a commercial cook, as demonstrated by the problems she was having in her own kitchen.  Dr. Hurley agreed with Dr. Fuhs diagnoses, impairment rating, and conclusion that no further medical treatment was required.  He also stated: "[I]t seems unlikely that this patient will be able to return to her work as a commercial cook and she should be regarded as a candidate for vocational rehabilitations (Emphasis added.) Defendants objected to our consideration of this report because it was prepared after the RBA decided Employee was ineligible for reemployment benefits.


In June 1992 Insurer requested an evaluation to determine if Employee was eligible for reemployment benefits, The RBA designee assigned Crawford Health & Rehabilitation to perform the evaluation.


On 15 October 1992 Vocational Consultant Grant Ellison prepared an eligibility evaluation report.  The work history portion of the report indicates that from July to October 1990 Employee was the owner and manager of Mary's Inn in Hoonah.  Employee's duties included; supervision of the employees, (she hired, fired, disciplined, scheduled and trained the employees) inventorying and ordering; food preparation; cleaning and washing dishes; greeting and waiting on customers, creating and preparing menus; and bookkeeping.  From May through June 1990 Employee was the Dinner Cook at Charley's Restaurant in Ketchikan.  From May 1989 through July 1989 Employee was a Restaurant Manager and Cook for Shaan Seet, Inc. in Craig where she supervised and managed the kitchen.  Her duties were similar to those at Mary's Inn.  From May 1985 through May 1989 she was Restaurant Manager and owner of The Pit.  Her duties were listed as "All aspects of running a restaurant business.  Includes budget management. . . ." The other duties listed were similar to those at Mary's Inn.  The report also indicates that from 1979 through 1984 Employee held various other jobs, including owning two restaurant taverns in Portland, Oregon, bar maid, and Assistant Restaurant Manager.


Mr. Ellison concluded that in the last 10 years the work Employee performed satisfied the criteria for the job titles of Restaurant Manager and Dinner Cook.  Mr. Ellison prepared a Job Analysis for Restaurant Manager.  On 15 October 1992 Dr. Kovach reviewed the Job Analysis and opined that Employee could perform the duties of a Restaurant Manager.  Based on Dr. Kovach's opinion, Mr. Ellison concluded Employee was not eligible for reemployment benefits. (Ellison's Eligibility Evaluation Report, 15 October

1992.) On 12 November 1992 the RBA's designee determined, based on the Ellison report, that Employee was ineligible for reemployment benefits.  This determination is the basis of the action now before US.


At hearing, Employee testified that her experience as a restaurant manager was gained only while she and her husband owned restaurants.  She testified she could not obtain work as a restaurant manager for another employer because she could not do the bookkeeping and cost accounting which is required, jobs which her husband always performed.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.041(d) provides in pertinent part:


Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings. within 14 clays after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee's eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110. The hearing shall be held within 30 days after it is requested.  The board shall uphold the decision of the administrator except for abuse of discretion on the administrator's part.


As 23.30.041(e) provides in pertinent part:


An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles for


(1) the employee's job at the time of injury; or


(2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market. . . .


AS 23.30.110(d) provides in pertinent part: "At the hearing the claimant and the employer may each present evidence in respect to the claim. . . ."


Evidence to be Considered on Review

Because of the language in AS 23.30.041(d) which provides that we are to uphold the decision of the RBA absent abuse of discretion, we have held in the past that we would not consider any evidence which was not before the RBA at the time of the RBA's decision.  However, AS 23.30.041(d) also grants a hearing under the authority of AS 23.30.110, cited above in part, which provides for the presentation of evidence at the hearing.  Contrary to our earlier holding, and in accord with other panels of the Alaska Workers' Compensation Board and decisions of the Superior Court, we find we may and should consider other evidence the parties wish to present concerning the injured workers' entitlement to reemployment benefits. Kelley v. Sonic Cable Television, 3AN 89‑6531 CI (February 19, 1991) Quirk v. Anchorage School District, 3AN‑90‑4509 CI (August 21, 1991) Smith v. Weona Corporation, AWCB D&O No. 91‑0248 (18 September 1991)


We will consider all the medical evidence, including the 9 December 1991 report from Dr. Hurley and the medical records which were in Defendants' possession but not provided to us until after the hearing.


Eligibility for Reemployment Benefits

Under AS 23.30.041(d) we are to uphold the decision of the RBA except for "abuse of discretion." Abuse of discretion means "issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive."  Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985) (footnote and citation omitted).


The rehabilitation specialist and the RBA's designee concluded that Employee's work within the last 10 years satisfied the criteria for the job titles, as defined in the Dictionary of Occupational Titles (DOT), of Restaurant Manager and Dinner Cook.  The physical demand for a restaurant manager is "light;" the physical demand for a dinner cook is "medium."  Employee's treating physician released Employee to return to work as a Restaurant Manager.  Based upon these findings, Employee's request for reemployment benefits was denied under AS 23.30.041(e)(2). Employee has not disputed the findings that her work history satisfies the criteria as set out in the DOT for the job title of restaurant manager.


Employee asserts that she no longer has the ability to work in a commercial kitchen, and could not obtain employment as a restaurant manager because she lacks training in cost accounting and bookkeeping.  Her testimony that because she always worked with her husband, she has never performed all the duties of a restaurant manager, was unsupported by any other evidence.  Also, this testimony is not consistent with the work history, discussed above, which Employee provided to the rehabilitation specialist. (See "Work History Summary" at page 1 of the 15 October 1992 Eligibility Report.)


We find the RBA Designee's decision was fully supported by the evidence, including the medical evidence which we received after his decision.  We find the RBA's decision was not arbitrary, capricious, unreasonable, nor the result of any improper motive.  Dr. Hurley's conclusion that Employee may be unable to return to work as "commercial cook" has no bearing on her ability to work as a restaurant manager.  Dr. Kovach's reports and notes are revealing about Employee's capacities.  His chart note of 4 May 1992 states that "continued use of the hands is indicated for skin toughening, strengthening. and nerve desensitization.  "Dr. Kovach's chart note of 16 July 1992 states: "Her hand is calloused and she has been canning beets and it looks as if she is using the hand." In the 3 April 1992 chart note, quoted above, Dr. Kovach stated that heavy, vigorous use of Employee's hand would not cause damage, but that increased weakness and stiffness could result from disuse.  Based on this evidence, it appears that it would be to Employee's advantage to return to work which involves some cooking.  We note that Employee has not returned to work, and has apparently made no effort to do so.  The RBA's decision is affirmed.


ORDER

The decision of the Reemployment Benefits Administrator, finding Employee ineligible for reemployment benefits, is affirmed.


Dated at Juneau, Alaska this 25th day of January, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ L.N. Lair 


Lawson N. Lair, 



Designated Chairman



 /s/ Don Koenigs 


Don Koenigs, Member



 /s/ Nancy J. Ridgley 


Nancy J. Ridgley, Member


If compensation is payable under terms of this' decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory‑order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in .Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full; true and correct copy of the Decision and order in the matter of Wanda Carr, employee/applicant; v. Mary's Inn, employer; and CIGNA Companies, insurer/defendants; Case No. 9026461; dated and filed in the office of the Alaska Workers’ Compensation Board in Juneau, Alaska, this 25th day of January, 1993.



Bruce Dalrymple

SNO
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