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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ALEX JENKINS,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 8623955


v.
)



)
AWCB Decision No. 93-0021

ANCHORAGE SCHOOL DISTRICT,
)

(Self-insured),
)
Filed with AWCB Anchorage



)
January 25, 1993


Employer,
)


  Defendant.
)

                                                                                  )


We heard the employee's claim for medical (physical therapy) expenses and attorney's fee and costs on January 12, 1993 in Anchorage, Alaska.  The employee was present and represented by attorney Joseph Kalamarides.  The employer was represented by attorney James Hutchins.  The record closed at the conclusion of the hearing.


SUMMARY OF THE EVIDENCE

Jenkins was injured on two occasions while working for the employer.  The first was on November 7, 1986, when he slipped and fell on the tailgate of a truck.  The second injury occurred when he was lifting wrestling mats an January 29, 1988.  On December 18, 1986, Thomas P. Vasileff, M.D., an orthopedic surgeon, performed a lumbar laminectomy with a disc excision at the L5‑Sl level and an exploration of the L4‑5 disc.


In April 1988, Jenkins was forced to resign from his job with the employer due to his injuries.  He was successfully

vocationally rehabilitated and has worked for the State of Alaska's Division of corrections until the present time.


On October 24, 1988, the employee signed a compromise and release agreement in which he gave up all benefits with the exception of medical expenses.  Periodic physical therapy treatments prescribed by Dr. Vasileff were controverted by the employer on April 10, 1989. in response to the controversion, Dr. Vasileff wrote to the employer and stated in part: "there is ample evidence in Alex's medical records indicating that physical therapy has kept him in a working position." On June 13, 1990, Christopher Horton, M.D., an orthopedic surgeon, examined Jenkins and issued a report which stated, in essence, that physical therapy should be discontinued because it would be of no lasting benefit to the employee.  Dr. Horton also advised Jenkins to continue exercising at home and at a gym as he had done in the past.  By letter dated August 7, 1990, the employer advised us that it had decided to pay the physical therapy expenses, the transportation expenses, and attorney's fees.


The employee apparently underwent further physical therapy treatments after August 1990 because the employer controverted such expenses on February 28, 1991.  At this time, the employer also controverted medical expenses "due to leg and knee pain, or back pain due to climbing stair, walking on hard floor or other work activity which aggravates pain."


On January 27, 1992, the employee filed an amended application for adjustment of claim for medical costs and attorney Is fees and costs.  On January 31, 1992, the employer controverted these claims.


After preheating conferences were held on March 24, May 6, 1992, June 10, and October 16, 1992, the employee filed his affidavit of readiness for hearing on October 30, 1992.  On June 26, 1992, the employee filed a notice of filing pursuant to a AAC 45.120. This notice was for a letter from Dr. Vasileff to Kalamarides dated June 17, 1992, which stated:


Alex Jenkins has degenerative disc syndrome of his back and intermittently he does have severe back pain.  Physical therapy on an intermittent basis has helped him to continue with his employment, that is without physical therapy I think Alex would not be able to continue working as consistently has (sic) he does.


When Alex does have severe back pain I think it is very reasonable and necessary for him to obtain 'medical care, either through an orthopedist or a general Practitioner.

On September 14, 1992, the employer filed a request to cross‑examine Dr. Vasileff concerning his reports.


On November 23, 1992, Dr. Vasileff's deposition was taken.  He testified that he first prescribed formal physical

therapy treatments for the employee in the spring of 1987.  After that he prescribed such treatments on an intermittent basis.  When asked about these treatments and their results, Dr. Vasileff stated;


Well, I think some of the sessions would have lasted longer than others.  I mean, some several weeks, or even several months, and then I think there were periods of time where he didn't have therapy.  My recollection is that he would go to therapy for several weeks and then he would get better and then he would need to go back, and then after he had therapy, then he would return to a better state.

(Dr.  Vasileff dep. at 9‑10).


According to Dr. Vasileff, the purpose of the treatments was to "increase his mobility, his strength, and also to decrease his pain." (Id. at 10).


The doctor also noted that Jenkins required more physical therapy than the average person suffering from a ruptured disc because "He's a very large person, both in weight and height and build." (Id.). When the doctor was questioned about the employee's need for physical therapy treatments for six years, he explained: "My only argument for the therapy is that it continues to keep him in a workable position . . . "(Id. at 11).  Dr. Vasileff testified that the last prescription he gave to the employee was on June 9, 1992, which was a for a period of six weeks.


Dr. Vasileff acknowledged that some of the physical therapy he prescribed was because Jenkins had osteon‑arthritis and meniscus tears in his knees.  He stated he started to treat the employee for these conditions in may 1989.  While the doctor testified he would be willing to review his billing and try to separate out the knee therapy from the back therapy, lie was not certain this could be done.  Dr. Vasileff testified that part of the problem in separating costs in early 1992, is the fact that Jenkins injured his shoulder, neck and back in a car accident on January 18, 1992.  He stated that this accident caused a significant temporary aggravation of the employee's pre‑existing condition.  He estimates that therapy relating this accident lasted from January 23 to March 16, 1992.


Regarding Jenkins's need for past and future physical therapy treatments, Dr. Vasileff testified as follows:


Q. We're here today over a dispute regarding continuing physical therapy which has been prescribed by you for the treatment of his bark.

First, is he still in physical therapy?


A. Intermittently, yes.


Q. Okay.  And is this physical therapy for the treatment of his back as a result of his injury?


A. Yes.


Q. And is it reasonable and necessary medical treatment for him to ‑‑ for him to continue on in his job and in his life?


A. Yes.


Q. What is the prognosis f or treatment of his back in the future, Doctor?


A. I think Alex will continue to have intermittent back pain, and over the course of time, it probably will get worse. (Id. at 5‑6).


Jenkins testified at the hearing, that he has received a great deal of relief from back pain through the physical therapy treatments prescribed by Dr. Vasileff.  He believes that without these treatments, he could not have continued working.  Jenkins explained that even if he could have continued working, he would have missed a lot of time off work because of his back instability and pain.


Jenkins testified that he has not relied solely on the physical therapy treatments to stabilize his back condition.  He stated that he has continuously done home exercises and worked out in a gym.  The employee noted that he underwent the physical therapy treatments on his own time and not during working hours.


The employee also testified that his work with the Division of corrections is very sedentary in nature.  He explained that his job entails talking with prisoners when they are released from custody.  He said that he does not get involved with dealing with prisoners directly while they are in custody.  Jenkins testified that while walking up and down stairs and bending cause him Some back discomfort, they are not the cause of his overall back problems.


FINDINGS OF FACT AND CONCLUSION OF LAW

AS 23.30.095(a) provides in pertinent part:


The employer shall furnish medical, surgical, and other attendance or treatment. . . for a period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee . . . . It shall be additionally provided that, if continued treatment or care or both beyond the two year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require.


In considering the question of whether Jenkins is entitled to past and future physical therapy treatments he requests, we must first apply the presumption of compensability afforded an injured employee by AS 23.30.120(a). This statute provides in part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


The Alaska Supreme Court has held that the presumption applies to any claim for compensation under the workers' compensation statute.  This includes the issue of continuing, medically indicated need for care and treatment under AS 23.30.095(a). Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).  In Carter at 666, the court held:


[T]he 'process of recovery' language of AS 23.30.095(a) does not preclude an award for purely palliative care where the evidence establishes that such care promotes the employee's recovery from individual attacks caused by a chronic condition.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work related. Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."' Miller, at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966).


In Fireman's Fund American Insurance Cos. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the injury was not work‑related or 2) eliminating all reasonable possibilities the injury was work‑related.


If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all the elements of his claim by preponderance of the evidence.  Veco.  Inc.  V. Wolfer, 693 P.2d 865, 870 (Alaska 1985).  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [tiers of fact] that the asserted facts are probably true.'$ Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


Based on this discussion, our first point of inquiry is whether the presumption of compensability has attached, that is whether a preliminary link has been established between the employee's injury and his need for physical therapy treatments.


Jenkins testified that the physical therapy treatments prescribed by Dr. Vasileff have been very successful in stabilizing his back condition and reducing pain.  He feels that without such treatments, he would not have been able to work in the past and will not be able to work in the future.


The record reflects that as of June 17, 1992, Dr. Vasileff was of the opinion that physical therapy treatments on an intermittent basis had helped Jenkins to continue working.  He also noted that because of this severe back condition, it was very reasonable and necessary for Jenkins to obtain medical care.


Dr. Vasileff testified at his November 23, 1992 deposition that the physical therapy treatments he has prescribed since the spring of 1987, on an intermittent basis, have been needed because of the work‑related back injury.  He also indicated that such treatments would be needed in the future because Jenkins I back condition will not get better and will probably get worse.  The doctor explained that the treatments increased the employee's mobility and strength and decreased his pain.  As such, the doctor feels that they are reasonable and necessary to him to continue at his work and life in general.


Applying these facts to the holding in Carter noted above, we find that the employee has established the preliminary link between his work‑related injury and his need f or past and future physical therapy treatments.  The employee produced evidence establishing that palliative "care promotes the employee's recovery from individual attacks caused by a chronic condition."  Accordingly, the presumption of compensability attaches to his claim.


Having found that the presumption attaches to the employee's claim, the employer must come forward with substantial evidence to rebut the presumption.  We find that the employer has not carried the burden of proof in this regard.  The only evidence the employer offers is the statement made by Dr. Horton on June 13, 1990 to the effect that physical therapy should be discontinued because it would be of no lasting benefit. we do not find this statement to be substantial evidence to overcome the presumption.  Reviewing all the evidence, we find that the employer has failed to produced affirmative evidence the treatments are not work‑related and it failed to eliminated all reasonable possibilities the treatments were work‑related.


The employer also seems to make the argument that working for the Division of correction might have aggravated his pre‑existing condition.  However, the employer did not make the State of Alaska a party to this action and no evidence has been submitted bolster its argument.


Having determined that the employer has not come forward with substantial evidence to overcome the presumption of compensability, the employee's claim for past and future physical therapy treatments 'must be granted.


Even if it could be said that the employer has come forward with substantial evidence to rebut the presumption, we find from a review of all of the evidence, that the employee has proven

all elements of his claim by the preponderance of the evidence.


In light of all the evidence, we place two restrictions

on the medical benefits awarded.  First, they must be prescribed by a licensed physician, and second, the employer is not responsible f or treatments relating to the employee I s past and future knee conditions.


The last issue relates to attorney's fees and costs.. we note from the employee's hearing brief filed on August 2, 1990, that his attorney claimed $1,282.50 in fees and no costs.  However, we have not found any information in the record as to what the attorney presently claims.  Accordingly, we direct the parties to resolve this question.  We retain jurisdiction over the question if the parties cannot agree.


ORDER

1. The employer shall pay for the employee's physical therapy treatments in accordance with this decision.


2. The employee's claim for attorney's fees and cost is denied at this time in accordance with this decision.


Dated at Anchorage, Alaska this 25th day of January, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder 


Russell E. Mulder, Esq.



Designated Chairman



 /s/ Robert W. Nestel 

Robert Nestel, Member

REM:dt


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Alex Jenkins, employee/applicant, v. Anchorage School District (Self‑insured), employer /defendant; Case No. 8623955; dated and filed in the office of the Alaska workers' Compensation Board in Anchorage, Alaska, this 25th day of January, 1993.



Dwayne Townes, Clerk
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    �The employee does not claim medical expenses for this period of time.










