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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ROBERT J. BRAY,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9016137



)

CONAM CONSTRUCTION COMPANY,
)
AWCB Decision No. 93-0024



)


Employer,
)
Filed with AWCB Anchorage



)
January 28, 1993


and
)



)

NATIONAL UNION FIRE INS. CO.,
)



)


Insurer,
)


  Defendants.
)

                                                                                  )


This claim for workers' compensation benefits was initially heard in Anchorage, Alaska on September 23, 1992.
 The employee was present and was represented by attorney Richard Harren. The employer and insurer were represented by attorney Susan Daniels.


We issued an interlocutory decision and order on November 6, 1992.  In it, we concluded the case had to be continued to get additional evidence.  The additional evidence was due December 9, 1992, and the parties stipulated to file written closing arguments by December 31, 1992.
  We closed the record on January 12, 1993 when we next met after the time passed for the filing of briefs.


ISSUES

1. Whether the employee's compensation rate should be adjusted under AS 23.30.220(a)(2).


2. If we find the compensation rate should be adjusted, whether the employee should be awarded attorney's fees and costs.


EVIDENCE SUMMARY

The employee injured his right knee at work on July 9, 1990 while working for the employer on Alaska's north slope.  He had been working there for the previous seven weeks before his injury.


Prior to moving to Alaska and working for the employer during 1990, the employee resided in Oregon for several years.  He testified he came to Alaska for work because in Oregon, he was lucky to get a job for $4.50 per hour.


The employee testified that without his employment records, it was "pure speculation" to state how much time he worked during 1988 and 1989.  He stated those records were still in Oregon.  However, when we reopened the record and ordered the employee to get the records, he submitted documentation indicating the records had been destroyed. (See November 30, 1992 letter from Loraine Garland).


At hearing, the employee guessed that he didn't work in 1988.  In that year, he was participating in a rehabilitation programming Oregon due to a work injury to his left hand in 1987.  As part of his Oregon vocational rehabilitation, he studied for and received his GED diploma in 1988.  He then signed up for 15 credits of vocational technical courses at Central Oregon Community College.  The course studies commenced September 26, 1988.


According to vocational consultant Robert Mosher, Oregon Administrative Rules required the employee to maintain a 2. 0 grade point average.  Mosher's April 17, 1989 "closing report Number 1811 indicates the employee failed to maintain this average.  The report further notes the employee informed Mosher that he began working at Mountain Post and Pole in Crescent, Oregon on April 12, 1989, managing a firewood lot.  The employee did not mention this employment in either his deposition or hearing testimony.


He did mention at hearing he worked two or three days logging trees at an "RV park" in 1989.  He also testified he worked sporadically that year for M and L Enterprises, but he felt it was less than six months.  He testified he looked for other work and would have accepted work at that time if it was offered to him.  He asserted the condition of the local Oregon economy, including cutbacks in the timber industry, affected his ability to work.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.220(a) states in pertinent part:


(a) The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation.  It is the employee's gross weekly earnings minus payroll tax deductions.  The gross weekly earnings shall be calculated as follows;


(1) the gross weekly earnings are computed by dividing by 100 the gross earnings of the employee in the two calendar years immediately preceding the injury;


(2) if the employee was absent from the labor market for 18 months or more of the two calendar years preceding the injury, the board shall determine the employee's gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history, but compensation may not exceed the employee's gross weekly earnings at the time of injury. . . .


The threshold issue here is whether the employee was absent from the labor market for 18 months or more during 1988 and 1989.  If so, his compensation rate must be determined under AS 23.30.220(a)(2). If not, his rate will be determined under AS 23.30.220(a)(1).


The term "absent from the labor market" has been construed in conflicting ways in several board decisions. one line of decisions "equates absence with unemployment and limits periods of employment to days or hours actually worked for pay."  See Andress v. Eagle Nest Enterprises, AWCB No. unassigned, October 23, 1992 at 3, and cases cited therein.


As pointed out in Andress:

A second line
 concludes the phrase "absent from the labor market" does not equate to unemployment or a day off work.  That conclusion is based in part on the observation that the Legislature chose to use the phrase "absent from the labor market" rather than a simple, familiar term like "unemployment" which it used in other labor statutes. It therefore presumes that the Legislature understood the difference when it chose to utilize different terminology.  In addition, that conclusion rests on the context in which the 1988 amendments were adopted.  Based on the courts' construction of the previous statute, use of a simple, predictable formula was frequently not permissible where it did not "fairly" reflect the employee's anticipated earnings.  The 1988 amendments removed the fairness language and mandated use of the simple, predictable formula unless the employee was absent from the labor market for 18 or more months.

Id. at 4.


We agree with the Andress line of cases.  In applying that reasoning to the facts in this case, we find the employee was either looking for work or was working from April 12, 1989 until the end of that year.  We find the employee's status of either looking for work or working during that seven and one‑half month period in 1989 does not equate to absence from the labor market.  Accordingly, we find the employee was not absent from the labor market for 18 months or more during the two calendar years prior to the year of his injury, as required to trigger the application of AS 23.30.220(a)(2). Therefore, AS 23.30.220(a)(1) applies to his claim.  The employee's request for a compensation rate adjustment based on AS 23.30.220(a)(2) is denied and dismissed.  Since we have denied his request for a compensation rate adjustment under AS 23.30.220(a)(2), we also deny his request for an award of attorney's fees and costs.


In his written closing brief, the employee argued that "the six month rule" AS 23.30.220(a)(2) is unconstitutional.  We have previously concluded that it is not our role to decide such an issue.  In Murray v. Pool Arctic Alaska, AWCB No. 90‑0163 at 4 (July 19, 1990), we stated: [W]e have not found the determination of the constitutionality of our Act a proper role as an executive branch agency.  We have instead deferred to the courts' assertions that the Alaska Workers' Compensation Act is unconstitutional." Accordingly, the employee must take this issue to the Superior court if he wishes a ruling on the constitutionality of AS 23.30.220.


ORDER

1. The employee's request for a compensation rate adjustment, attorneys fees and costs is denied and dismissed.


2. The employee's request for a ruling on the constitutionality of AS 23.30.220 is denied.


Dated at Anchorage, Alaska this 28th  day of January, 1993.



ALASKA WORKERS COMPENSATION BOARD



 /s/ M.R. Torgerson 


M.R. Torgerson, 



Designated Chairman



 /s/ Robert W. Nestel 


Robert W. Nestel, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the state of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Robert J. Bray, employee/applicant; v. Conam Construction Co., employer; and National Union Fire insurance insurer/defendants; Case No. 9016137; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska this 28th day of January, 1993.



Charles Davis, Clerk
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    �The employee objected to proceeding with a hearing conducted by a two�member panel, particularly in the absence of a labor representative of the Alaska Workers' Compensation Board.  We conducted the hearing under the authority of AS 23.30.005(f).





    �We accepted the parties' stipulation.  8 AAC 45.050(f)(2).





    �Watson v. MI Construction, AWCB No.92�0222 (September 11, 1992); Frison v. Klawock Timber, AWCB No. 92�0154 (June 19, 1992); Heskett v. Superior Building Care, AWCB No. 89�0287 (October 25, 1989); Gomez�Medina v. Trident Seafoods, AWCB No. 89�0202 (August 10, 1989).










