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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

LUCILLE R. COLE,
)



)


Employee,
)
INTERLOCUTORY


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8931848



)

ANCHORAGE SCHOOL DISTRICT
)
AWCB Decision No.93-00311

(Self-Insured)

)



)
Filed with AWCB Anchorage


Employer,
)
February 9, 1993


  Defendant.
)

________________________________________)


The employer's petition to get a medical records release was heard by a two‑member panel on January 28, 1993 in Anchorage, Alaska.  The petitioning employer was represented by attorney G. Dana Burke.  The employee was not present but was represented at hearing by attorney‑in‑fact Karen Dempster.  We closed the record when the hearing concluded.


ISSUE

Whether to order the employee to provide the employer with another medical records release if the employer has no current, valid release.


CASE SUMMARY

The employee alleges she sustained a work‑related injury on December 7, 1989.  An injury report was completed on December 21, 1989.  She filed an application for adjustment of claim on December 10, 1991.  About the same time, the employee sent a medical release to adjuster George Erickson of Scott Wetzel Services (which adjusted the employer's claim until July 1992).  The release stated:


Pursuant to Sec. 23.30.107 of the Alaska Workers' Compensation Act, I grant this release to Scott Wetzel Services as my written authority to obtain medical information relative to my employee injury Of December 7, 1989 which resulted in my transportation by the Chugiak EMS to Providence Hospital, my hospitalization and subsequent therapy following that injury.

(Medical release signed by the employee on December 9, 1991).  


After the employer filed an answer, the employee filed an

affidavit of readiness for hearing, which in turn elicited an objection from the employer dated December 31, 1991 and filed January 3, 1992.  The employer based its objection on the grounds that 1) discovery was incomplete; 2) depositions of the employee and her physician were necessary; 3) an independent medical evaluation was needed; and 4) the employer needed a medical release under AS 23.30.107.


The prehearing conference summary for the conference held January 16, 1992, indicates the employer's adjuster, George Erickson of Scott Wetzel Services, stated he needed a broad enough medical release to get all medical records.  The employee's attorney‑in‑fact asserted the employee had complied with AS 23.30.107.


On February 10, 1992 the employer's attorney sent the employee another medical release which was "intended to seek the release of only those medical records that are related" to the employee's claim. (February 10, 1992 letter by attorney Burke).  In the letter, attorney Burke noted the employee alleged work related stress since 1984.  In addition to requesting a signed medical release, Burke requested "a list of all physicians, psychiatrists, psychologists, and other health care providers's the employee had visited in the prior 20 years.


Cole's attorney‑in‑fact, Dempster, answered the letter on March 17, 1992, stating the employee signed a release for her physicians, and one for Scott Wetzel Services already.  She stated the employee did not wish to "restrict Scott Wetzel's ability to obtain information relative to her . . . injury . . ., or to give up her rights under Article II, Section 22 of the Alaska Constitution."  Dempster went on to provide the names of several physicians, including Bruce N. Smith, Ph. D., who treated the employee in 1984 for work‑related stress, and several physicians who treated the employee between December 1989 and March 1990, including Robert Wilkins, M.D., Robert Alberts, M.D., Osamu Matsutani, M.D., Mary B. Cavalier, M.S., Kate Morris, R.N., and Timothy Samuelson, M.D.


Cole's attorney‑in‑fact, Dempster, answered the petition on April 22, 1992.  She asserted the employee had already provided two releases, "one prepared by her doctors for release of their records to insurers and to AWCB in workers' compensation injuries and one that restates 23.30.110." [sic] (April 21, 1992 answer at 7).  Dempster went on to argue:


Although Cole has no problem changing her release of December 9, 1991 to designate Faulkner, Banfield, Doogan & Holmes as the medical records recipient, Cole does question the time delay to allow the agent of a principal to again collect records that the principal has already collected (twice in some instances), and that the agent has access to by the attorney client privilege and rules of agency.  Therefore, insurer's argument for needing a third signed medical release from Cole requires proof.

Id.


On April 1, 1992, the employer's attorney filed a petition to compel the employee to sign a medical release "pursuant to AS 23.30.107."  In a letter dated April 30, 1992, attorney Burke sent a letter to Douglass Gerke, workers' compensation officer, requesting that the employer's petition to compel a medical release be withdrawn because the employer had obtained the missing records."  However, Burke stated the employer would reinstate its petition if the release they have "fails to elicit the records . . . . "


Another prehearing conference was held on June 8, 1992.  Dempster wanted to know why the employer was denying the employee's claim, and Burke responded the claim was controverted and answered.  Dempster asserted the controversion was not specific as to why the claim was denied.  Burke stated he wanted to depose the employee, several physicians, including Doctors Wilkins, Alberts, Cavalier, and Matsutani, and he also wanted to schedule an "EME," or employer medical examination.  Burke also agreed to "produce any documentation that supports his defenses that he has at this time." (Prehearing conference summary at two).  Dempster asserted she did not want to go forward with depositions until the employer provided that documentation.


The next prehearing conference was held on August 10, 1992.  Neither the employee nor Dempster attended the hearing despite the fact they had been sent notice of the conference.  Attorney Burke indicated he was setting up the employee's deposition.  He also noted the employer was no longer doing adjusting through Scott Wetzel Services.  Adjusting was being performed "in house."  The conference was then continued.


Another prehearing conference was held on September 28, 1992.  Both the employee and Dempster were absent although they were again served with notice of the conference.  Burke stated he would interview witnesses and take depositions.


On September 29, 1992, Burke sent Dempster a written, informal request for production of information from the employee regarding the injury, and also a set of four interrogatories.  The employer subsequently filed a petition to dismiss based on AS 23.30.105, and an affidavit of readiness for hearing, but later withdrew this petition.


On December 17, 1992 Dempster filed a petition requesting that we "immediately set a hearing an the merits" of the employee's claim.  Two days earlier, Dempster wrote Burke, questioning whether his "time wasting and nonproductive activity is prompted by your desire to run up your bill for services at the public's expense and in detriment

to my client's interests." (Dempster December 15, 1992 letter at 2).  Burke filed an answer to the petition on December 23, 1992, accusing Dempster and the employee of failing to cooperate in discovery and otherwise inhibiting the employer's ability to prepare its case.


Now, the parties limited argument concerns the employee's refusal to provide a medical release which the employer's attorney can use to get additional medical records.  Dempster argues the releases provided are adequate for this purpose.  Burke, on behalf of the employer, contends the employee must provide a medical release pursuant to AS 23.30.107 and AS 23.30.095(e), and the employee has not yet provided such a release.  Burke stated he attempted to contact some health care providers, particularly Dr. Alberts, and Dr. Alberts would not provide any information.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.107 states, "Upon request, an employee shall provide written authority to the employer, carrier, rehabilitation provider, or rehabilitation administrator to obtain medical and rehabilitation information relative to the employee's injury."
  This statute provides an employer with a means to the discovery of medical evidence.  The Alaska Supreme Court has consistently called for liberal and wide‑ranging discovery under the Rules of Civil Procedure.  See, e.g., United Services Automobile Association v. Wesley, 526 P.2d 28, 31 (Alaska 1974).


In previous decisions, we have construed the term "relative to the employee's injury" in AS 23.30.107. See, e.g., Tschantz v. Anchorage School District, AWCB No. 90‑0244 (October 5, 1990) ; Schwab v. Hooper Electric, AWCB No. 87‑0322 (December 11, 1987); Green v. Kake Tribal Corporation, AWCB No. 87‑0149 (July 6, 1987) ; and Cooper v. Boatel, Inc., AWCB No. 87‑0108 (May 4, 1987).  In Schwab, we stated: "We do not construe the phrase 'relative to the employee's injury' as imposing a substantial constraint on an employer's ability to obtain either medical information or information relating to an employee's rehabilitation."  Id. at 3, citing Cooper at 6, n.5.


Further, in Tschantz, we explained that in medical discovery questions, we must consider both the employee's privacy interests and the employer's need to fully investigate claims.  We went on to state:


To balance the parties' rights, we have generally granted requests for broad discovery of medical reports.  However, we have also limited the time periods and subject matter of inquiry under releases.  In Cooper, at pages 7 and 8, we limited the time period to which the unrestricted release applied as well as giving unlimited access to records pertaining to the particular conditions involved in the claim.

Tschantz at 2.


In Tschantz, the employee alleged a back injury in 1989.  There was no dispute she also sustained back injuries in 1979 and 1985.  The employee had agreed to an unlimited (as to time and content) release of medical records for her 1989 back and neck injury.  However, she refused to release psychiatric and psychological reports prior to 1985.  We found, based on our previous experience, that general psychiatric care "may well relate to spinal injuries involving chronic pain or chronic pain syndrome."
 Tschantz at 3. We then ordered the employee to sign a release authorizing disclosure of mental health records dating back to 1979.


Here, the employer has requested the employee to sign a document authorizing a release of any medical records relating to any treatment or care provided "that reflect, indicate, or are otherwise in any way related to my conditions of chronic stress, hypertension, depression, and anxiety."  There is no time limit on the release, and the employer has, over the employee's objection, requested a list of physicians and other health care providers dating back 20 years.


Based on the nature of the employee's injury (stress), we find both the substance of the requested release and the 20‑year time period reasonable.  In our experience, stress injuries may derive from a plethora of causes, both professional and personal.  These causes may stem from psychological trauma dating back to childhood, from other personal experiences, from work factors, or a combination of factors.  Because of this possible array of causes, stress claims are complex medically, and we find broad medical discovery is necessary to ascertain the rights of the parties.  AS 23.30.135.


In her April 21, 1992 "answer and petition," the employee contends that under Russell v. University of Alaska, AWCB No. 88‑0241 (September 16, 1988), Aff’d as modified, Russell v. University of Alaska, 3 AN‑88‑10313 CI (October 5, 1990), a medical records release can be limited both as to scope and as to time.  We agree, but limitations regarding time and scope must be related to the nature of the injury.  Limitations which may be appropriate for one injury may be too restrictive or too broad for another injury.  In this case, we find, based on the nature of the employee's alleged injury and medical symptoms, hat a broad release on time and scope is required.  Moreover, the release already provided by the employee is now unacceptable because it limits authorization to obtain records to George Erickson who is no longer involved in this matter. 

Accordingly, the employee shall sign the medical release requested by the employer within ten days of the date of this decision, and make it available to the employer.  The employee shall also provide the employer with a list of physicians and other health provider’s the employee has sought during the twenty years preceding the year of injury.  Failure to comply with this order could jeopardize the hearing date currently set for May 6, 1993.


In our case summary, we included some case history which was not directly relevant to the specific issue before us.  We did so because we wanted to illustrate what we find to be totally unnecessary delay and feet‑dragging by both parties to this claim.  We find both parties' noncooperative action or inaction in the discovery process has stalled the resolution of this claim and contributed to the delay in this matter.


For her part, the employee has complained about the employer's failure to get discovery done while at the same time denying the employer reasonable access to possibly relevant medical records.  In addition, the employee and her attorney‑in‑fact failed to attend at least two prehearing conferences during 1992.  Their attendance may well have helped the case to proceed more rapidly and smoothly.
 


For its part, the employer has not proceeded with discovery as it warranted it would during some of the prehearing conferences in this matter.  For example, attorney Burke indicated during a June 1992 conference that the employer would take several depositions, including those of the employee and four stated physicians, and also arrange for an employer's independent medical examination.  However, the only discovery done, as far as the record indicates over seven months after that conference, was the taking of the employee's deposition.  We find the employer's current request for a medical release unrelated to its failure to depose the physicians or arrange its medical examination of the employee.  The refusal by the employee to provide another medical release did not preclude the employer from getting the depositions done.  We admonish the employer to get on with discovery without any further delay.


In Parenteau v. Crowley Maritime d/b/a/ Oilfield Services Inc., AWCB No. 89‑0125 at 2 (May 19, 1989), we noted:


We have often stated that informal means of discovery are an integral part of our workers' compensation system.  See, e.g., Brinkley v. Kiewit‑Groves, AWCB No. 86‑0179 (July 22, 1986); Leineke v. Dresser industries‑Atlas, AWCB No. 86‑0063 (March 28, 1986).  We rely on the unmistakable language of the Alaska Worker' Compensation Act.  "Process and procedure under this chapter shall be as summary and simple as possible." AS 23.30.005(h) (emphasis added).  "The board is not bound . . . by technical or formal rules of procedure, except as provided by this chapter." AS 23.30.135(a).

(emphasis in original).


We find the parties' actions and lack of cooperation in discovery have complicated and delayed the process and procedure in this case.  We hope the parties' future focus in this matter will be on simplicity and efficiency.


In summary, the parties shall cooperate so the merits of this claim can be heard on May 6, 1992 as scheduled.  The employee shall provide the medical release as outlined above, and the employer shall got going with discovery.  The parties shall file witness lists, as provided in the January 20, 1993 prehearing conference summary, and in accordance with our regulations.  Finally, no later than February 22, 1993, the parties shall set another prehearing conference for sometime in March 1993 to make final preparations for the May 1993 hearing.


ORDER

1. The employee shall provide the employer with a medical release, as provided in this decision, within ten days of the date of this decision.


2. The employer is admonished to proceed with discovery without delay.


3. The parties shall cooperate in accordance with this decision.


Dated at Anchorage, Alaska this 9th day of February, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R. TORGERSON


M.R. Torgerson,



Designated Chairman



 /s/ Marc D. Stemp


Marc D. Stemp, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue

if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

^CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Lucille R. Cole, employee / applicant; v. Anchorage School District, employer, (self‑insured), defendant; Case No. 8931848; dated and filed in the office of the Alaska Workers Compensation Board in Anchorage, Alaska, this 9th day of February, 1993.



Charles Davis, Clerk
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    �Burke is a associate at the law firm of Faulkner, Banfield, Doogan and Holmes.  As we point out in our Findings of Fact and Conclusions of Law, we wonder why the employee spent the next eight months resisting the employer’s request for a release to its attorney if she was willing to provide the release at the time of this letter.


    �8 AAC 45.054(b) states: "Upon the petition of a party, the board will, in its discretion, order other means of discovery.


    �We also noted that "[R]eliance upon our experience is permissible." Tschantz at 3, n.1, citing Fairbanks Northstar Borough v. Rogers and Babler, 737 P.2d 533, 534 (Alaska 1987).


    �We have no idea what kind of release the employee gave to certain physicians.  In any event, the only release relevant to our purpose is the release provided to the "employer, carrier, rehabilitation provider, or rehabilitation administrator...." AS 23.30.107.


    �At hearing, the employee also questioned whether this claim is properly before us because the employer allegedly failed, in its initial controversion, to state specifically the basis for or facts supporting the January 1990 controversion.  In fact, the employee has repeatedly complained about the alleged deficiency of that controversion.  We are unaware of any statute which prohibits a claim from going forward solely because the controversion is legally deficient.  If the controversion is determined to be legally invalid or frivolous (in appropriate circumstances), the employee may be eligible for a penalty under AS 23.30.155.  But the possibility of such a remedy has nothing to do with whether or not a claim proceeds to hearing.







