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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

GARY ADKISON,
)



)


Employee,
)


  Respondent,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9110546



)

GILDERSLEEVE, INC.,
)
AWCB Decision No. 93-0033



)


Employer,
)
Filed with AWCB Juneau



)
February 11, 1993


and
)



)

ALASKA TIMBER INSURANCE EXCHANGE,
)



)


Insurer,
)


  Petitioners.
)

________________________________________)


We met in Juneau, Alaska on 7 January 1993 to review the decision of the Reemployment Benefits Administrator (RBA) in which Employee was found eligible for reemployment benefits. Employee is represented by attorney Philip M, Pallenberg.  Petitioners are represented by attorney Patricia L. Zobel.  Employee testified at the hearing by telephone from Craig, Alaska.  Due to inclement weather, Board Member Nancy Ridgley was unable to attend the hearing.  With agreement of the parties, she was provided copies of the hearing tapes for review and use in deliberations.  We held the record open at the conclusion of the hearing to receive a transcript of Employee's deposition and copies of his 1989 and 1990 tax returns.  Employee's deposition was received in our Anchorage office on 5 January 1993 and we received it into evidence over his objection.  Employee objected to providing his tax returns and to date we have not received them.  After Member Ridgley reviewed the hearing tapes, we deliberated and closed the record on 15 January 1993.


Employee is a 50 year‑old logger who did not complete high school.  He testified he is unable to read or write and has a "lazy eye" which renders him blind in that eye.  Employee has extensive experience as a timber cutter.  He also owned his own logging company in Montana for about five years.  In addition to cutting, Employee has experience as a Skidder Operator, Cat Operator, and Log Truck Driver.


Employee reported three injuries during his employment for Employer which affect his ability to work.  The Workers' Compensation Division has created a separate file for each injury.  The files have not been judicially combined.


Employee sustained the first injury on 15 March 1991 (AWCB file number 9105650) while working as a timber cutter.  He slipped down a snow‑covered hill and stopped his fall by grabbing a small tree.  This jerked his right arm backward and resulted in a forced extension injury of his right shoulder which was diagnosed as a sprain.  Employee missed only about two days from work as a result of this injury and was not paid disability compensation.


Employee sustained his second injury on 15 May 1991, (AWCB claim number 9110546) again while employed as a timber cutter.  This injury occurred when Employee was struck in the head and left shoulder by a falling limb.  A fractured left shoulder, four fractured ribs, and a bruised kidney resulted.  Employee was paid temporary total disability (TTD) compensation at the rate of $579.50 based upon his gross earnings in 1989 and 1990 of $89,215. (Compensation Report, 7 June 1991.)  As a timber cutter, Employee was paid based upon his production at the rate of $5 per 1,000 board feet.  Employee returned to work on 12 August 1991 as a knot bumper at reduced earnings and was paid temporary partial disability compensation.  Due to problems with his left shoulder, Employee was off work again from mid‑September to mid‑October 1991.  He then resumed modified work until 13 December 1991.  Employee was paid TTD compensation from 14 December 1991 through 7 January 1992 when he was determined to be stable and stationary.


On 22 January 1992 Employee was seen for an independent medical evaluation (IME) by an orthopedist and a neurosurgeon of Medical Consultants Northwest (MCN) in Spokane, Washington.  Employee complained. of left shoulder pain, primarily on the top of the shoulder, with radiation to the collar bone and the left upper arm.  The panel diagnosed "Degenerative arthritis, right acromioclavicular joint" and "healed fracture, left acromion process." (MCN report at 5.)  The panel concluded Employee's right shoulder had normal range of motion, was fixed and stable, and that no surgery or further treatment was required.  Although the panel considered Employee's left shoulder to be fixed and stable, they noted "some irregularity of the undersurface of the acromion which does impinge on the rotator cuff, and for this reason consideration of arthroscopic shaving of the acromion process is a viable possibility for treatment of this shoulder." (Id.)  The panel rated Employee's permanent partial impairment as five percent of the arm.


On 25 February 1992 Employee was seen for an IME by Richard M. Kirby, M.D., in Seattle.  Dr. Kirby limited his examination to the left shoulder.  He found continued left shoulder pain with impingement syndrome.  Dr. Kirby expressed doubt that surgery would be helpful, but reported it was unlikely Employee would be able to return to work as a logger, with or without surgery.  Dr. Kirby recommended vocational retraining and agreed with the five percent impairment rating.


On 18 March 1992 Employee was seen by James B. Kullbom, M.D., an orthopedic surgeon in Ketchikan.  Employee continued to experience radiating pain from the left shoulder with mild crepitation but normal rotation and good strength.  Employee's right shoulder was more symptomatic of the two.  Dr. Kullbom, found normal motion, mild crepitation on motion, and good strength on resisted abduction.  He diagnosed AC joint arthritis with some rotator cuff thinning.  Dr. Kullbom recommended a different line of work such as truck driving.  He imposed a 50 pound lifting restriction and no timber cutting.


On 29 April 1992 Rehabilitation Specialist Carroll Mauldin of Vocational Occupational Consulting was assigned to perform a vocational evaluation.  On 11 May 1992 Employee returned to work for Employer as dump truck driver on road construction.  He experienced problems as a result of the bouncing and vibration of the dump truck.  Employee wrote:


I worked from May 11 to May 29, averaging 10.5 hours a day, sometimes working 13 straight through as no time allowed for breaks.  During those 19 days I began feeling a numbness in by back and below my neck and shoulder and having headaches.  Then I began noticing pain in lower stomach.  I had May 30 and June 1 off and the stomach pain resided [sic] however did not completely go away.  I therefore made an appointment with Dr. Kullbom's office as it was under his direction that I tried driving truck and if I had any problems I was to get in touch with him.  The appointment was made for June 18, 1992.  While waiting for the appointment I continued to work.  They did not always have me driving truck.  Some days I carpentered, helped mechanics, and some days I drove truck to relieve someone else.  Each time I drove truck the vibration would cause stomach pains to increase again however they never went completely away.  Also whenever I was doing other jobs they had such as mechanic or carpenter there was always something coming up that would hurt my shoulder due to lifting, carrying, or reaching above my head.

(Employee's letter, 24 June 1991.)


On 18 June 1992 Employee saw Jerry Asin, M.D. at the office of Dr. Anthes, in Ketchikan.  Dr. Asin determined Employee should not work as a truck driver due to abdominal pain.


Employee was referred to Eric B. Smith, M.D., for an IME on 29 June 1992.  Dr. Smith noted a positive impingement finding in the left shoulder against resistance with abduction.  He found no shoulder weakness, point tenderness, or crepitus.  Concerning the abdominal pain, Dr. Smith noted a " somewhat confusing, vague history of abdominal pain that is aggravated by driving a truck."  (Smith's Report at 2.)  He found no clear cut history of gastrointestinal problems which would cause the pain but noted marked abdominal wall deconditioning.  He recommended that sigmoidoscopy be performed to rule our diverticular disease, but stated: I  think most of his abdominal pain and discomfort are related to his extreme lack of conditioning of the abdominal wall post injury to his shoulder." (Id.) Assuming the sigmoidoscopy was negative, Dr. Smith recommended that Employee undergo an aggressive abdominal wall conditioning program, and stated that he should be able to resume work as a truck driver in not more than 12 weeks.


Also on 29 June 1992, Dr. Kullbom responded to an inquiry by Rehabilitation Specialist Mauldin.  Dr. Kullbom concluded that due to the permanent impairment of Employee's left shoulder he should not return to work as a logger.  However, he concluded that Employee should be able to return to work as a Logging Tractor Operator (Skidder Operator).


Employee saw William Anthes, M.D. on 2 October 1992 for persistent abdominal pain, primarily in the left lower quadrant.  He reported that Employee's sigmoidoscopy was negative and recommended an abdominal and pelvis CAT scan.  Dr. Anthes concluded the truck driving aggravated the abdominal pain, expressed doubt that Employee could drive truck or engage in any occupation which involves vibration.  Dr. Anthes stated Employee should pursue another occupation and receive vocational retraining.


A CT Scan with contrast was performed on 19 October 1992.  A hiatus hernia was suggested, which could be further evaluated with an upper GI.  A round, two‑centimeter soft‑tissue density was found which was thought to be a "normal variant" which could be confirmed with a barium enema.  Finally, prostatic calcifications were found which suggested either previous surgery, prostatitis or diabetes.


It is not disputed that Employee is unable to work as a timber cutter, his job at the time of injury.  Mr. Mauldin's evaluation dated 7 July 1992 recommended that Employee be found eligible for reemployment benefits because his physical capacities are less than the demands of his job at the time of injury, or jobs he held within the last 10 years; and because Employee was physically unable to perform the dump truck driver job offered by Employer.


In his report, Mr. Mauldin noted that both Employee and Employer were aware that the dump truck driving job did not meet the "remunerative employability standards set out in the Alaska Workers' Compensation Act (AWCA) which requires that the alternative employment pay a wage which is at least 75 percent of the wages at the time of injury. (7 July 1992 Eligibility Evaluation at 4.)


Mr. Mauldin also noted that Dr. Kullbom had been absent from his office during most of the time Employee attempted to return to work, and that he was not fully aware of Employee's escalating symptoms when he attempted to drive the dump truck and perform the other jobs assigned by Employer.  He reported:


Truck driving falls in the Medium guidelines set forth for eligibility Criteria.  D. Kullbom, in he report of 5/18/92, restricted lifting to less than 50 lbs.  Physical capacities appear incompatible with demands of Truck Driver and Tractor Operator as outlined per SCODOT.  Vibration and jarring appear to aggravate the shoulder injury.

(Id. at 5, Emphasis in original.)


On 22 July 1992 insurer notified the Reemployment Benefits Administrator (RBA) that it disagreed with Mr. Mauldin's finding of eligibility.  Insurer notified the RBA that Employee's earnings were based on production, not $225 per day as the RBA believed.  Insurer also disagreed with the determination based upon Dr. Smith's report that Employee should be able to return to work as a truck driver after not more than 12 weeks of abdominal conditioning.  Insurer also noted Employee had worked as a logging truck operator in the last 10 years and quoted erroneously from Dr. Kullbom's letter of 29 June 1992 as follows: "I think the logging truck
 operator would be an occupation that he would be able to handle." (Emphasis added.)


The RBA's designee, Deborah Torgerson, wrote to Mr. Mauldin on 27 July 1992 requesting that he review Insurer's letter and comment.  She also requested additional information about Employee's earnings and the calculation of his gross hourly wages at the time of injury (GHW).
  Ms. Torgerson noted the difference of opinion between Dr. Anthes, who determined Employee was unable to drive truck, and Dr. Smith, who concluded he could drive truck after abdominal strengthening.  Ms. Torgerson concluded that if Employee's earnings from truck driving constituted "remunerative employment," i.e., 75 percent of the GHW, Employee should try truck driving if a physical conditioning program could he set up and if Employer was still willing to offer Employee a job.


As requested, Mr. Mauldin submitted additional information on 18 August 1992.  He reported Employee's earnings as a timber filler were based on production at the rate of $5 per 1,000 board feet and that Employee earned some hourly pay for "camp work."  Mr. Mauldin concluded that the dump truck driver job paid only 41 percent of Employee's GHW at the time of injury.  Mr. Mauldin noted that logging is a seasonal industry, and that on an irregular basis, Employee earned a high rate of pay based on his production.  Mr. Mauldin again recommended that Employee be found eligible for reemployment benefits.


On 25 September 1992 the RBA Designee determined Employee to be eligible for reemployment benefits based on Mr. Mauldin's recommendations.  She relied on the fact that Employee's physical capacities are less than the demands of his job at the time of injury or any job held within the last 10 years; and on the fact that the Employer was unable to offer alternative physically appropriate employment that met the remunerative employment criteria.  It is this decision which is the basis of the appeal now before us.


On 30 October 1992 we received a letter from Petitioners with a job description of a cat skinner/skidder operator (skidder operator) attached.  It is not disputed that Employee worked as a skidder operator within the last 10 years.


Petitioners request that we obtain another medical examination, obtain additional evidence from the reemployment specialist, and remand the case to the RBA for review of the decision based on the additional evidence.  Petitioners assert that the RBA did not consider the possibility of Employee returning to work at a job which he held within the last 10 years as required by AS 23.30.041(e)(2).  They assert the RBA should obtain information about Employee's ability and qualifications to perform other jobs in the logging industry, determine if a labor marked exists for those jobs, and if so, if such jobs constitute "remunerative employability."


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.041(d) provides in pertinent part:


Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee's eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110.  The hearing shall be held within 30 days after it is requested.  The board shall uphold the decision of the administrator except for abuse of discretion on the administrator's part.


AS 23.30.041(e) provides in pertinent part:


An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the Dictionary of Occupational Titles for 


(1) the employee's job at the time of injury; or


(2) other jobs that exist in the labor market that the employee has held . . . within 10 years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to the specific vocational preparation codes . . . .


AS 23.30‑041(f) provides in pertinent part;


An employee is not eligible for reemployment benefits if (1) the employer offers employment within the employee's predicted post‑injury physical capacities at a wage equivalent to at least the state minimum hourly wage . . . or 75 percent of the worker's gross hourly wages at the time of injured, whichever is greater. . . .

(Emphasis added.)


AS.23.30.041(p)(7) provides in pertinent part: "'remunerative employability' means having the skills that allow a worker to be compensated with wages or other earnings equivalent to at least 60 percent of the workers' gross hourly wages at the time of injury . . . ." (Emphasis added.)


8 AAC 45.490 provides in pertinent part;


For the purposes of AS 23.30.041, 'gross hourly wages at the time of injury' is determined as follows:


(3) If at the time of injury the employee received bonuses, commissions, gratuities, or room and board during the course of employment, gross hourly wages are computed by dividing the gross weekly earnings, as determined under AS 23.30.220, by 40.


AS 23.30.220(a) provides in pertinent part:


The spendable weekly wage of an injured employee at the time of an injury is the basis employee's gross weekly earnings minus payroll tax deductions.  The gross weekly earnings shall be calculated as follows:


(1) the gross weekly earnings are computed by dividing by 100 the gross earnings of the employee in the two calendar years immediately preceding the injury;


Evidence to be Considered on Review

Because of the language in AS 23.30.041(d) which provides that we are to uphold the decision of the RBA, absent abuse of discretion, we have held in the past that we would not consider any evidence which was not before the RBA at the time of the RBA's decision.  However, AS 23.30.041(d) also grants a hearing under the authority of AS 23.30.110, which provides for the presentation of evidence at the hearing.  Contrary to our earlier holding, and in accord with other panels of the Alaska Workers' Compensation Board and decisions of the Superior Court, we find we may and should consider other evidence the parties wish to present concerning the injured workers' entitlement to reemployment benefits. Kelley v. Sonic Cable Television, 3AN 89‑6531 CI (February 19, 1991); Quirk v. Anchorage School District, 3AN‑90‑4509 CI (August 21, 1991); Smith v. Weona Corporation, AWCB D&O No. 91‑0248 (18 September 1991).


We will consider all the evidence available, including Employee's deposition.


Gross Hourly Wages at the Time of Injury

In order to determine if Employee is eligible for reemployment benefits, his GHW must be determined.  As indicated above, we do not have Employee's tax returns.  At hearing, we were provided W‑2 forms for 1989 and 1990.  The W‑2 forms, showing gross combined earnings in 1989 and 1990 of $89,214.70, were accepted and relied upon by Insurer to calculate Employee's gross weekly earnings (GWE) under AS 23.30.220(a)(1) and his compensation rate.  We have also received Employee's pay stubs which indicate how his pay was calculated.  At times Employee was paid on an hourly basis, at the rate of $12 or $12.50 per hour, for camp work."   When cutting timber he was paid based on his production.  Although Employee received saw rent in both 1989 and 1990,
 we accept the income figures relied upon by Insurer to calculate Employee's compensation rate, with one exception. Petitioners assert, and Employee testified (Employee deposition at 35) that in 1990 he received a check for $1,004 from the U.S. General Accounting Office which represented a past due payment for work he performed prior to 1989.  We find, that for the purpose of calculating Employee's GHW, the $1,004 was erroneously included in his 1990 earnings and we will reduce his gross earnings by that amount.  Based on those earnings as adjusted, we find Employee's gross earnings for 1989 and 1990 were $88,210.70 ($89,214.70 ‑ $1,004).


Based on Employee's testimony, the payroll records, Mr. Mauldin's reports, and our own knowledge of the logging industry, we find logging is a seasonal industry.  We find it is not appropriate to annualized the earnings of a seasonal worker based upon a relatively short period of high earnings. in this case, we find Employee's historical earnings, as a seasonal worker, comprise a suitable basis for computing his GHW.  In addition, we find that Employee's earnings as a timber cutter, which were based on production, are commission earnings.  Accordingly, we find Employee's GHW should be calculated under 8 AAC 45.490(3).  Applying that provision, we find Employee's GWE is $882.11 ($88,210.70 ( 100) and his GHW is $22.05 ($.882.11 ( 40).


RBA's Determination of Eligibility

We are to uphold the decision of the RBA absent abuse of discretion.  Abuse of discretion means misusing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive."  Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985) (footnote and citation omitted).


As indicated above, Employee returned to work for Employer as a dump truck driver at a wage which was less than 75 percent of his GHW at the time of injury.  It is not disputed that Employee was paid $12.85 as a dump truck driver.  In order for the dump truck driver job to qualify under AS 23.30.041(f), Employee should have returned to work at a job which paid $16.54 per hour ($22.05 x .75).  Nevertheless, Employee agreed to accept a job which paid less than he was required to accept.  Unfortunately, Employee was physically unable to continue with this employment.  Petitioners do not assert Employee is able to continue working as a dump truck driver, and we so find.  Employee’s testimony, Mr. Mauldin's conclusion, and the medical reports from Dr. Kirby, Dr. Asim and Dr. Anthes either support the conclusion Employee is physically unable to continue working in the logging industry or specifically unable to work as a truck driver.


Petitioners assert the RBA did not consider the jobs Employee held within the last 10 years as required by AS 23.30.041(e)(2).  Under that provision, the employee must not only be physically able to perform any such job, he must have held the job long enough to meet the specific vocational preparation requirements, and it must meet the remunerative employability criteria set out in AS 23.30.041(p)17), i.e., 60 percent of the GHW at the time in injury.  We find 60 percent of Employee's GHW is $13.23 per hour ($22.05 x .6).  Employee testified he worked as a log truck driver during the time he owned his own logging business.  We find truck drivers are paid $12.85 per hour.
  We rely on the evidence that this was Employee's rate of pay while he worked as a truck driver for Employer.  Accordingly, we find the job of log truck driver does not qualify as remunerative employability.  For that reason, the RBA's failure to obtain more evidence about the truck driver position did not constitute abuse of discretion.  In addition, we note that driving a log truck over logging roads causes bouncing, jarring, and vibration.  We doubt Employee is able to perform this work on a continuous basis.


We note that Dr. Kullbom, released Employee to work as a Skidder Operator, another job Employee has performed in the last 10 years.  The job analysis for skidder operator states in part: Worker sites on a straight back, steel frame bucket or bench‑type seat, covered with Naugahyde.  The shock absorption capacity of these seats is minimal and therefore, worker is subjected to constant jarring; and vibration as he navigates tractor over logs, rocks, brush, cliffs, etc. (Emphasis added.)  At hearing, Employee testified he was unable to perform this job because of the constant bouncing and jarring and because the skidder operator is required to pull a cable by hand.  Employee testified, and based on our experience we agree, a Skidder Operator job involves more bouncing and jarring than a dump truck driver.  In his eligibility evaluation, quoted above, Mr. Mauldin stated this job exceeded Employee's physical capacities, and would aggravate Employee's shoulder injuries.  We find the skidder operator job is physically inappropriate for Employee. we find the RBA did not abuse his discretion by not giving further consideration to this job.  It is not clear if Dr. Kullbom had received the job analysis when he reported Employee could perform the job.  If so, we believe he failed to comprehend the physical demands of the job.  We have no doubt, however; that Mr. Mauldin and the RBA designee do understand the demands of that job.


Reading, AS 23.30.041 as a whole, it is apparent that the intent of the provision is to quickly obtain reemployment assistance for those employees who need it.  Short deadlines are established and the RBA is granted broad discretion to move employees through the system and commence a reemployment plan.  As the parties pointed out at hearing, there is no full evidentiary hearing provided before the RBA makes a decision about the employee’s entitlement to benefits.

In many instances, the RBA and his designees must rely on their expertise and knowledge, as well as that of the reemployment specialists.  Mr. Mauldin and the RBA designee both found that Employee's physical capacities are less than any of the jobs he held within the last 10 years.  We have to doubt that the RBA, his designees, and the rehabilitation specialist are well aware of the types of jobs in the logging industry, and the physical requirements and general pay rates of those jobs and relied in part on their knowledge and experience in concluding Employee was entitled to reemployment benefits.


We note that work in the logging industry is extremely physically demanding and that Employee, who is now 50 years old, has injured both shoulders and has abdominal pains which are aggravated by bouncing, jarring, and vibration as is encountered in the operation of logging equipment.  We also find it was not an abuse of discretion for the RBA to rely on the ample medical evidence available rather than requesting another examination.


Employee initially requested reemployment benefits nearly a year ago.  The delay which has already occurred is extremely unfortunate.  We find that remand to the RBA would eventually result in the same outcome and only serve to needlessly delay the provision of the benefits to which Employee is entitled.  We find the RBA designee's decision was supported by the evidence and find no abuse of discretion.  Her decision is affirmed.


We also note that Dr. Smith observed extreme deconditioning and recommended reconditioning and abdominal exercises.  At the time of hearing Employee had not started a conditioning program.  We wish to notify Employee of his duty to mitigate his disability, to cooperate with his physicians, and to do everything he can to return to work as quickly as possible.


Attorney's Fees and Costs

AS 23.30.145 provides:


(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.  When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded.  In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.


Employee itemizes attorney's fees of $4,174, including time spent at hearing.  He also requests payment of his costs of $26.12 and municipal tax.  Attorney Tom Batchelor, who handled this case before Mr. Pallenberg joined the firm, itemized 5.1 hours and bills at $150 per hour.  Employee also seeks payment for 8.6 hours of paralegal time at $55 per hour, for a total of $473.  Ms. Zobel addressed Employee’s attorney's fee request at hearing.  She noted an erroneous billing on 19 August 1992 and a double billing on 14 December 1993.  Mr. Pallenberg adjusted his itemization accordingly.  After adjustments, he bills for 20.25 hours at $145 per hour for a total of $2,936.25.  The total fee sought for attorney and paralegal time is $4,174.


We find Petitioners, actions in resisting the provision of reemployment benefits to which the RBA determined employee was entitled constitutes a controversion in fact.  We find Employee is entitled to payment of his attorney's fees under AS 23.30.145(a).  We are to consider the nature, length, complexity, and benefits resulting to Employee from the services.  We find the nature of the services was routine legal services.  The reemployment provision is rather complex and there is not a great deal of case law developed which helps interpret the provisions.  Insurer wrote several letters concerning the issues and resisted providing reemployment benefits.  Representing Employee is more difficult than usual because Employee does not read or write.  Mr. Batchelor began representing Employee in June 1992.  The length of time involved is not unusual considering the nature and complexity of the issues.  We find the itemization of time expended is reasonable and related to the issues presented for resolution.  Employee's attorneys were successful in obtaining the benefits sought.  We find Employee is entitled to payment of an attorney's fee which exceeds the statutory minimum fee.  We find Employee is entitled to payment of a fee of $4,174 as requested.


Employee itemizes costs of $26.12 for telephone calls and copy charges.  Municipal tax on the fees is $166.96.  Petitioners raise no objections.  We may award the costs itemized under 8 AAC 45.180(f)(10), (14), (15), and (16).  We find Petitioners are responsible for the payment of Employee's costs and tax of $193.08.


ORDER

1. The decision of the Reemployment Benefits Administrator finding Employee eligible for reemployment benefits is affirmed.


2. Petitioners shall pay employee's attorney's fee of $4,174.


3. Petitioners shall pay Employee's costs of $26.12 and tax of $193.08.


Dated at Juneau, Alaska this 11th day of February, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Lawson N. Lair


Lawson N. Lair,



Designated Chairman



 /s/ Don Koenigs


Don Koenigs, Member



 /s/ Nancy J. Ridgley


Nancy J. Ridgley, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

 A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Gary Adkison, employee / respondent; v. Gildersleeve, Inc., employer; and Alaska Timber Insurance Exchange, insurer / petitioners; Case No. 9110 46; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska this 11th day of February, 1993.



Bruce Dalrymple
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    �In fact, the letter states in part: “I think the logging tractor operator would be an occupation that he would be able to handle."  (Emphasis added.)  Clearly, Dr. Kullbom's reference to a "logging tractor operator" refers to the skidder operator job Dr. Kullbom approved for Employee to perform.


    �"Gross Hourly Wage" is discussed in detail under Findings of Fact and Conclusions of Law.


    �It appears that the payments Employee received for saw rent were included in his gross income.  Although Employee testified at hearing he incurred expenses associated with his saws, no adjustments to his gross income was made.  We have insufficient evidence to determine if Employee’s compensation rate was calculated correctly, and will enter no finding concerning that issue.


    �We recognize that this is the rate of pay for a dump truck driver, and the rate of pay for a log truck driver could be different.  If Petitioners have evidence that log truck drivers are paid more than $13.23 per hour, they may seek modification of our decision under AS 23.30.130(a), due to a mistake of determination of a fact.  Based on our experience, we believe log and dump truck drivers are paid at the same rate.  We doubt that Petitioners have any such evidence to present, or it would have been presented at hearing.







