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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

KARLIA J. FOSTER,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9204636



)

THE COMPUTER GROUP,
)
AWCB Decision No. 93-0041



)


Employer,
)
Filed with AWCB Anchorage



)
February 22, 1993


and
)



)

CONTINENTAL INSURANCE, CO.,
)



)


Insurer,
)


  Defendants.
)

________________________________________)


This claim for temporary total disability (TTD) benefits, medical, legal and transportation costs, interest, penalties and attorney fees was heard at Anchorage, Alaska on January 15, 1993.  The employee was represented by attorney Michael Jensen; attorney Timothy McKeever represented the defendants.  The record closed at the end of the hearing.


The threshold issue we must decide is whether the employee injured her head and neck on February 19, 1992 while working within the course and scope of her employment.  It is undisputed that she worked for the employer as an administrative secretary.  As part of her job duties, she received and logged in computer parts that were returned for servicing, and arranged for shipping when the parts were repaired.  She also monitored the parts room.


In January, 1992 the employer consolidated offices moved into smaller offices at the same location, as part of a restructuring.  Day laborers were hired to move the heavier objects.  The employee claims that on February 19, 1992, she helped to reorganize the parts room and moved 6 to 8 disc drives which weighed, she thought, between 100 and 150 pounds each.  According to the service manual, however, the disc drives weighed 47 pounds.  Co‑worker Patrick Hughes testified the employee moved boxes weighing up to 80 pounds.  In any event, the employee testified that during the course of the move she felt her neck crack and she had an immediate severe headache.


The employee continued working that day without treatment and without any reduction in her headache.  A week later on February 26, she says that she began to have numbness and severe pain in her right arm.


She first sought medical treatment by going to Simon Carraway, D.C., on March 2, 1992.  Dr. Carraway released her to return to work and she did go back to work.


Within the next week or so, she began to experience pain in her neck.  She testified that the neck pain began on March 10 or "before that."  She sought treatment with Mattison White, M.D., a general practitioner.  She did not see Dr. Carraway after March 10.  Dr. White immediately took the employee off work and referred her to a neurologist.  On March 16, she went to the Virginia Mason Clinic in Seattle and saw neurologist Edward Reifel, M.D.


Dr. Reifel examined the employee and found complaints of decreased pain, touch and vibration over the entire right arm.  He states these complaints did not follow nerve root or dermatomal distribution.  He reviewed the MRI study and found "more degenerative than compressive changes."  He did not find any clinical correlation to justify an operation.


At Dr. Reifel's suggestion, the employee also saw neurologist James B. Maclean, M.D. Upon examination, he found the employee's condition was normal, except for hyperreflexia of the left knee, and sensory change in the right arm involving multiple segments.  He reported that Dr. Reifel did not think "the areas of herniation are germane to her present illness.  He suggested physical therapy and a "conservative approach."


After returning from Seattle, the employee began a physical therapy program in late March which continued until early June.  She saw Dr. Kralick on May 5, 1992.  Unlike Doctors Reifel and Maclean, he found specific areas of sensory loss in the employee's right arm, and recommended surgery.  The employee underwent no treatment of any kind from June 11, 1992 until November 5, 1992, when, at the insurer's request, she saw orthopedist Douglas Smith, M.D.


Dr. Smith concluded the employee has cervical disk degeneration and chronic intermittent neck and arm pain.  He also reported that she had a non‑anatomic sensory deficit of her right arm.  Based on x‑rays and the MRI, he believed that the degenerative changes were not the result of any activity in February, 1992, that they were the result of aging, and have been present for a fairly long period of time.  He questioned whether she had any herniation because of the lack of clinical findings to support such a conclusion.  He believed she had been medically stable for the 45 days before he saw her.  Dr. Smith recommended a home exercise program and said that surgery should not be performed, and that physical therapy likely would not be helpful.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.120(a) provides, in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."


The supreme court has held that the presumption applies to any claim for compensation under the Alaska Workers' Compensation Act.  This includes issues of the work relationship of the original injury or aggravations or accelerations of preexisting conditions, or combinations with those preexisting conditions. Burgess Construction Company v. Smallwood (Smallwood II), 623 P.2d 312, 316 (Alaska 1981).  In addition, the supreme court recently concluded that the presumption applies to other issues, including continuing disability (Bailey v. Litwin Corp., 713 P.2d 249, 254 (Alaska 1986)) ; continuing medical treatment or care (Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991)), and reemployment benefits under AS 23.30.041 (Kirby v. Alaska Treatment Center, 821 P.2d 127, 127(Alaska 1991)).  See also Wien Air Alaska V. Kramer, 807 P.2d 471, 473‑74 (Alaska 1991); Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976 (Alaska 1991); and Big K Grocery v. Gibson; __P.2d__, Opinion No. 3882 (Alaska September 4, 1992).


The supreme court has held that before the statutory presumption attaches to a claim, the employee must establish a preliminary link between the injury and employment.  Smallwood II, 623 P.2d at 316.  This link is established when the employee presents "some evidence that the claim arose out of, or in the course of, employment. . . .  Id.


"[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary" to establish the link.  Smallwood II, 623 P.2d at 316.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of the medical facts involved." Veco Inc. v. Wolfer, 693 P.2d 865, (Alaska 1985).


If the employee presents sufficient evidence to establish the link, the presumption of compensability attaches and shifts the burden of production to the employer.  Wolfer, 693 P.2d at 870.  The employer must then present substantial evidence to overcome the presumption. Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  "Substantial evidence" is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion." Miller, 577 P. 2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)).


In Fireman's Fund American Insurance Co. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two ways to overcome the presumption: 1) producing affirmative evidence the injury was not work‑related; or 2) eliminating all reasonable possibilities the injury was work‑related.  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Wolfer, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869.


If the employer produces substantial evidence, the presumption drops out, and the employee must then prove all the elements of his claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true." Saxton v, Harris, 395 P.2d 71, 72 (Alaska 1964).


At the time the employee was injured, she was engaged to marry Anchorage general contractor David Mero.  Although they broke their engagement in November, 1992, Mero testified that on the day of the alleged injury, the employee complained of pain in her neck and right hand after doing heavy lifting at work.  He said that after that date they did not go dancing and the employee stopped engaging in her previously active lifestyle.  Mr. Marc said he was the one who first encouraged the employee to seek medical treatment from Dr. Carraway.


Similarly, the employee testified that after the alleged date of injury she was no longer able to go dancing or fishing, or do yard or house work, or walk or ride in motor vehicles for extended periods of time.  Co‑worker Patrick Hughes testified he too observed a reduction in the employee's physical activity after the date of her alleged injury.


Dr. Carraway testified that the employee's complaints and symptoms were consistent with her claimed injury.  Based on this testimony of Dr. Carraway, together with the testimony of Mero, Hughes and the employee, as described above, we find the employee has established a preliminary link between the injury and the employment.  Accordingly, we find the statutory presumption attaches to her claim.


In order to overcome the presumption, the defendants present the affirmative evidence that the employee injured herself at home while painting and moving furniture, the weekend after the alleged injury.  This evidence was based on comments the employee and Mr. Mero made at her job site after the weekend of the painting activities.


We find the evidence submitted by the defendants was sufficient evidence to overcome the presumption.  By a preponderance of the evidence, however, we find the employee has proven she was injured at work.  We reached this conclusion after reviewing the evidence summarized above and the testimony that she had not been physically able to give substantial help in the painting project.  The painting was done with spray equipment and the furniture was moved, primarily by Mr. Mero and the employee's two daughters.


Additionally, we find the defendants have overcome the presumption of continuing compensability by presenting medical evidence which tends to eliminate all reasonable possibilities that her condition is work related.,i.e, that the employee suffers from a degenerative condition unrelated to her work.  We reached this conclusion after reviewing the medical reports of Drs.  Reifel, Smith and Maclean.  Particularly, we relied on the reports of both Drs. Reifel and Smith who find that the x‑ray and MRI studies reveal a degeneration which could not have occurred after the February, 1992 alleged injury.  Dr. Reifel says these are "more degenerative that compressive changes."  Dr. Smith says that the changes were visible on x‑rays taken only a couple of weeks after the alleged injury.  He concludes those changes are due to aging and "have been present for a fairly long period of time . . . ."  Additionally, we note Dr. Maclean reports that Dr. Reifel believed the alleged herniation and other changes on the MRI were "not germane" to her present illness.  As noted above, we have found that the employee was injured at work.  Nevertheless, because we have found the presumption of continuing compensability was overcome, she must prove her claim for continuing benefits by a preponderance of the evidence.


Upon reviewing all the evidence, we find the employee did not suffer a permanent aggravation of her preexisting condition.  Presently, she reports a loss of sensation and pain in her right arm and in her neck.  These symptoms did not come on until at least a week after the injury.  They are the kind of symptoms which are the result of nerve root impingement due to structural changes in the spine.  Yet the only changes which have been shown to exist in the employee's back are due to degenerative changes which predated the injury.  Thus, we conclude she is not able to prove that her current symptoms are due to the 1992 work injury.


In other words, we find the employee suffered a temporary aggravation of her preexisting condition.  We also find the employee's temporary aggravation ended at the time she reached medical stability.  Medical stability is defined at AS 23.30.265(21) as "the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment . . . ; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence."


On April 14, Dr. White saw the employee.  She was undergoing physical therapy at the time, but his report does not document "objectively measurable improvement."  On April 20, the physical therapist said the pain had decreased in intensity.  Pain cannot be objectively measured, however, and so the existence of pain or even reduction in pain (improvement in condition) does not mean the employee was medically unstable.


A few days later, on April 24, however, the employee reported "new pain" to the therapist.  The subsequent therapy notes do not reveal any objectively measurable improvement.  Nor do other medical records.  The employee stopped seeing the therapist on June 11.  At the hearing, the therapist testified the employee had "good days and bad days" but she did not expect any further improvement.


Even if there had been objectively measurable improvement prior to that date, since the employee saw no medical provider for the next five months, there is no evidence of subsequent "objectively measurable improvement."  Therefore, we conclude the latest date that she achieved medical stability was 45 days after June 11.  As demonstrated above, however, she was stable well before that.  Upon reviewing the evidence, we find the employee was medically stable no later than 45 days after she returned from Seattle.


In summary, we have found the employee's condition compensable covering the periods when she was off work due to the temporary aggravation of her preexisting condition.  These periods include February 27, through March 2, 1992 and March 11, 1992 through May 2, 1992, or 45 days after she saw Dr. Maclean at the Virginia Mason Clinic in Seattle.


Based on our conclusion the employee's claim is compensable through May 2, 1992, we find TTD benefits are owed covering this period.  Additionally, the medical and associated transportation costs incurred during this period shall be covered.  Since the employee was instructed by Dr. White to undergo physical therapy treatments, we find all physical therapy costs incurred through June 1992 shall be covered.


The employee also seeks an award of interest, penalties and attorneys fees.  Interest on TTD benefits and medical costs is payable at the legal rate pursuant to Land and Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984); Moretz v. O'Neill Investigations, 783 P.2d 764 (Alaska 1989).  Penalties are due only if there is no basis for the controversion.  Harp v. Arco Alaska, Inc., 831 P.2d 352 (Alaska 1992).  Here, based on the evidence available that the employee was injured while working at home, we find a valid basis for the controversion exists and that no penalties are owed.


Regarding the employee's attorney fees and costs request, Mr. Jensen seeks an award of reasonable fees based on actual time spent working on this case, billed at $175 per hour.  According to his affidavit of fees, Mr. Jensen spent a total of 20.4 hours working on this case.  He claims an additional 7.5 hours for work on the case the day of the hearing.  His paralegal claims a total of 10.7 hours working on the case, billed at $75.00 per hour.  Finally, the employee claims a total of $36.15 incurred for telephone charges and copying costs.  After considering the nature, length, complexity, benefits received and contingent nature of Workers' Compensation cases, we find Mr. Jensen is entitled to an attorney fee award of $2059.48.  This figure represents a 25 percent award of the total attorney fee billing, plus 100 percent of the telephone, copying, and paralegal costs.  We believe this figure appropriately represents a discount for the excessive attorney time spent on this case which, we believe, should have been of average length and complexity and which produced only a small fraction of the benefits requested.


ORDER

1. The defendants shall pay the employee TTD benefits covering the periods of February 27, 1992 through March 2, 1992 and March 11, 1992 through May 2, 1992.


2. The defendants shall pay interest at the legal rate on TTD and medical benefits awarded.


3. The defendants shall pay attorney fees and costs in the amount of $2059.48.


4. The employee's claim for penalties is denied and dismissed.


Dated at Anchorage, Alaska this 22nd day of February, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ FRED BROWN


Fred Brown,



Designated Chairman



 /s/ MARC STEMP


Marc Stemp, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and 

Order in the matter of Karlia J. Foster, employee / applicant; v. The Computer Group, employer; and Continental Insurance Company, insurer / defendants; Case No.9204636; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska. this 22nd day of February, 1993.



Charles Davis, Clerk
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