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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ANTHONY W. SCHMIDT,
)



)


Employee,
)


  Petitioner,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 
8716387



)

8909831

BEESON PLUMBING AND HEATING INC.,
)



)
AWCB Decision No. 93-0042


Employer,
)



)
Filed with AWCB Anchorage


and
)
February 22, 1993



)

GREAT AMERICAN INSURANCE CO.,
)



)


Insurer,
)



)


and
)



)

INDUSTRIAL INDEMNITY, INC.
)



)


Respondents.
)

________________________________________)


This petition for a determination on jurisdiction was submitted for written decision by the employee.  He is represented by attorney Richard Harren.  The employer and insurer Great American Insurance Company (GAIC) are represented by attorney Phillip Eide while the employer and Industrial Indemnity Insurance Company are represented by attorney Susan Daniels.  The record for this matter closed on February 10, 1993 when we next met after the time passed for filing all pleadings.


ISSUE

Whether we have jurisdiction to hear any claims or petitions in this case when our previous decision is pending before the Alaska Supreme Court.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Our most recent decision and order in this case was issued in 1991.  Schmidt v. Beeson Plumbing and Heating, AWCB No. 91‑0239 (September 9, 1991) (Schmidt I).  There, we were asked to decide whether the employee was eligible for temporary total disability benefits, from either GAIC or Industrial Indemnity, between September 17, 1990 and September 21, 1990, and also whether the employee was eligible for medical costs through April 5, 1991. (Schmidt I at 2).  A two‑member majority of the panel denied the employee's claim, against both insurers, for disability benefits.


Likewise, that same majority denied the employee's claim for medical benefits.  We wrote: "We conclude, by a preponderance of the evidence, that his condition is unrelated to his employment while either Industrial Indemnity or Great American insured Employer's workers' compensation benefits.
 Employee's claim for TTD benefits, medical benefits or attorney's fees and costs [is denied and dismissed]." (Schmidt I at 15).


The employee appealed this claim to the Alaska Superior Court.  When the court affirmed our decision, the employee appealed to the Alaska Supreme Court.  Schmidt v. Beeson Plumbing and Heating, Inc., 3AN‑91‑8812 CI (October 14, 1992).  That decision is still pending.


Nonetheless, the employee wants us to take jurisdiction over several matters, including another request for benefits from the employer and insurer dated May 22, 1991 (temporary total disability from April 12, 1991 and continuing), a September 4, 1992 petition for modification of Schmidt I, and several new issues not previously raised.


The insurers contend that 1) we have no jurisdiction because of the case pending with the supreme court; 2) we decided

the compensability of the claim; and 3) the employee failed to point to a specific mistake of fact or change of condition as required by AS 23.30.130; and 4) the employee's petition for jurisdiction fails under residential.


As we pointed out above, we concluded in Schmidt I that the employee's condition is unrelated to his employment while either Great American or Industrial Indemnity insured the employer's workers' compensation liability.  This period covers up to the last date the employee worked for the employer in November 1988.  Therefore, we have already concluded the employee does not have a compensable claim against these parties, for any period of time. (See Schmidt I at 15).  Accordingly, we have no current jurisdiction to hear any new claims or issues, unless our 1991 decision is reversed and remanded by the supreme court.


Regarding the employee's petition for modification, the petition was filed on September 8, 1991, within one year from the date of Schmidt I, and therefore within the time limit contained in AS 23.30.130.  However, as counsel for the parties are well aware, we cannot take jurisdiction over a petition for modification when the underlying decision and order related to that petition is pending before the Alaska appellate courts.  Eischback & Moore of Alaska Inc. v. Lynn, 407 P.2d 174, 176, (Alaska 1965).  In that situation, we get jurisdiction back only if the courts issue a stay of their jurisdiction over the appeal.


Therefore, we have no current jurisdiction over any matters related to the employee's claim.  His petition filed September 8, 1992 is denied at this time.


ORDER

The employee's petition that we take jurisdiction pursuant to his September 8, 1992 petition is denied at this time.


Dated at Anchorage, Alaska this 22nd day  of February , 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R. Torgerson


M.R. Torgerson,



Designated Chairman



 /s/ ROBERT W. NESTEL


Robert W. Nestel, Member

MRT/fm


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Anthony Schmidt, employee / petitioner; v. Beeson Plumbing and Heating, employer; and Great American Insurance Company, and Industrial indemnity, insurers / respondents; Case Nos. 8716387 & 8909831; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 22nd day of February, 1993.



Flavia Mappala, Clerk
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    �The employee last worked for the employer in November 1988. Schmidt I at 2.







