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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

BARRY E. BUSWELL,
)



)


Employee,
)


  Respondent,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9205385



)

NEW HOPE MINISTRY,
)
AWCB Decision No. 93-0046



)


Employer,
)
Filed with AWCB Anchorage



)
February 26, 1993


and
)



)

INSURANCE CO. OF NORTH AMERICA,
)



)


Respondent,
)



)


and
)



)

ANCHORAGE RESCUE MISSION,
)



)


Petitioner,
)



)


and
)



)

RODGER ANDERSON,
)



)


Employer,
)



)


and
)



)

LARRY BERNIER,
)



)


Employer,
)


  Respondents.
)

________________________________________)


We heard this petition to compel discovery on January 28, 1993 in Anchorage, Alaska.     The employee was not present but is represented by attorney William Soule.  Employer Larry Bernier represents himself.  Anchorage Rescue Mission (ARM) is represented by attorney Betsy Goucheau, and Rodger Anderson and New Hope Ministries are represented by attorney Sean Parnell.  We closed the record when the hearing concluded.


ISSUE

Whether we should require the employee to provide further responses to interrogatories to which he has already responded.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The employee alleges he suffered an eye injury when struck by a nail while working on March 30, 1992.  He filed an application for adjustment of claim against the Anchorage Rescue Mission, New Hope Ministry and Larry Bernier.  On approximately August 28, 1992, Anchorage Rescue Mission (ARM) served the employee with a set of four written interrogatories.  Although the employee responded to these questions, ARM filed a petition asking us to order the employee to "respond fully and completely."


ARM's interrogatory number one asks the employee to "[s]tate all facts known" to the employee and his attorney or agent supporting an employment relationship with the ARM.  Interrogatories three and four contain a similar prefatory statement.  Interrogatory number two asks him to state the wages promised for the alleged employment . . . . "


In his responses, the employee wrote the following preliminary statement: "Objection.  Applicant is not required under the Civil Rules to state "all facts" which requires detailed explanation, but is only required to provide a summary of facts and evidence upon which he relies. (Hayes cited) . Notwithstanding this objection and without waiving it, Mr. Buswell responds . . . ."   He then answered the questions.  The length of the single spaced answers ranged from half a page to one and one‑half pages.  At the end of the responses, the employee reserved "his right to supplement these responses through additional discovery."  The employee signed the responses, swearing he "answered them to the best of try knowledge and belief." 


ARM argues:  " Buswell's alleged employment relationship with [ARM] is at issue in this case and thus, [ARM] is entitled to know all of the facts upon which Buswell bases his claim of employment." (ARM hearing brief at 4).  The employee argues that he has answered the interrogatories as much as is required by the Alaska Rules of Civil Procedure, and by the Alaska Supreme Court under Hayes v. Xerox Corporation, 718 P.2d 929, 941 (Alaska 1986).


ARM contends that although the employee responded to the interrogatories, "he objected to each interrogatory, stating that under [Haves], he was not required to give a detailed explanation of "all facts," but was only required to provide a summary of facts and evidence upon which he relies." (ARM brief at 5).  ARM argues the employee's responses should be deemed incomplete until he states he has no other information regarding the answer.


The employee responds that the answers are thorough and complete.  The employee argues he is hiding nothing, and ARM is attempting to box him in by forcing him to state his answers are complete.  


AS 23.30.115(a) Provides in part: "[T]he testimony of a witness may be taken by deposition or interrogatories according to the Rules of Civil Procedure.  Alaska R.Civ.P. 33(a) requires: "Each interrogatory shall be answered separately and fully in writing, under oath, unless it is objected to, in which event the reasons for objection shall be stated in lieu of an answer."


In our view, Rule 33 requires the party who gets interrogatories to either respond as requested or file an objection.  The employee did both in this case.  He then essentially modified ARM's questions by providing, in his words, a "summary of facts and evidence" on each question, instead of stating, in the employer's words, "all facts known" regarding the questions.


At the outset, we find the employee waived his Rule 33 objection when he responded to the interrogatories.  Rule 33 requires either an answer, or an objection in lieu of the answer.  We surmise that when he filed his dual response in technical violation of Rule 33, he was attempting to avoid delay and to keep the case moving to resolution.  We find the parties dispute here, in any event, is semantical.


The employee argues that ARM's interrogatories violate the court's Rule 33 holding in Hayes because the questions ask his attorney to provide "a detailed summary of a [non‑expert] witness' testimony," which essentially requires the "attorney to reveal his mental impressions.  Hayes, 718 P.2d at 942.


In support of its petition, ARM cites Hayes and McKibben v. Mohawk Oil Co., Ltd., 667 P.2d 1223 (Alaska 1983).
  ARM notes that in Hayes, the court recognized that an interrogatory which requests facts supporting a claim does not violate the work product rule.  Hayes, 718 P.2d at 942.  ARM contends that under dicta in Hayes, and under the holding in McKibben, ARM is entitled to submit the questions it sent to the employee, and to get complete

responses.


In Hickman v. Taylor, 329 U.S. 495, 507 (1947), cited with approval by the Hayes court, the United States Supreme Court discussed discovery in general and the need for broad disclosure of facts:


We agree, of course, that the deposition discovery rules are to be accorded a broad and liberal treatment.  No longer can the time‑honored cry of "fishing expedition" serve to preclude a party from inquiring into the facts underlying his opponents case.  Mutual knowledge of all the relevant facts gathered by both parties is essential to proper litigation.  To that end, either party may compel the other to disgorge whatever facts he has in his possession.


In McKibben, 667 P.2d at 1232, the supreme court provided an example of a proper interrogatory:


An example of a discoverable factually oriented opinion or contention is found in Hartsfield v. Gulf Oil Corp., 29 F.R.D. 163 (E.D.Pa. 1962).  The defendant in Hartsfield submitted interrogatories requiring the plaintiff to state in detail the facts upon which his claim of negligence was founded.  The court rejected the plaintiffs' contention that the interrogatories were improper as seeking the work product of counsel, and stated the following:  "Opinions and conclusions are inherent in any specification of the factual basis of a claim of negligence. . .Any denial of interrogatories which are calculated to lead to evidence or to narrow the issues would thwart the purpose of the Rules." citation omitted),


The court in McKibben went on to state: "Although a specification of facts necessarily requires a party to make opinions and draw conclusions, such opinions and conclusions are factually oriented within the meaning of Civil Rule 33(b), and are therefore not privileged under the work product rule." McKibben, 667 P.2d at 1232.


In other words, the court has held that an interrogatory requesting a detailed statement of facts is discoverable.  Likewise, we find a request for "all facts" is discoverable.
  we see no substantive difference between an interrogatory requesting detailed facts, and one asking for all facts.  Accordingly, we find ARM's interrogatories were discoverable, and the employee was required to disclose "all facts." We find his objection to this disclosure without foundation.


Nevertheless, we have reviewed the employee's responses to ARM's interrogatories, and we find they disclose, with substantial particularity, the information requested by ARM.
  Moreover, the employee has stated he has given full, complete answers to all four interrogatories at issue." (Employee brief at 8). Therefore, we see no need to require the employee to provide a more complete" answer, whatever that may be.  However, we order the employee to supplement his responses, within 10 days of this decision, if he did not disclose facts in his factual summary.  We also remind the employee of his duty to seasonably provide supplementation under Alaska R. Civ.P. 26(e).


As we have in past decisions, we express our concern that the resolution of this claim has been delayed by a discovery squabble among the parties.  We urge the parties to cooperate and complete remaining discovery without delay.


ORDER

The employee shall supplement his responses to the interrogatories of the Anchorage Rescue Mission within 10 days, if he did not disclose facts in his initial response.


Dated at Anchorage, Alaska this 26th day of February, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R. Torgerson


M.R. Torgerson,



Designated Chairman



 /s/ Marc D. Stemp


Marc D. Stemp, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Barry Buswell, employee / applicant; v. New Hope Ministry, employer, Anchorage Rescue Mission, employer; Rodger Anderson, Employer, Larry Bernier, Employer, and Insurance Company of North America, insurer / defendants; Case No. 9205385; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 26th day of February, 1993.



Charles Davis, Clerk
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    �Rodger Anderson and New Hope Ministry join ARM in asking us to compel the employee to provide complete responses.


    �This assumes the question is otherwise valid under discovery rules and procedures.


    �We believe the employee has disclosed facts requested by ARM.  Further, we agree with the employee that his is not required to provide a "detailed summary of a witness' testimony" or his attorney's "mental impression" Hayes, 718 P.2d at 942.







