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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

DAVID TRAVERS,
)



)


Employee,
)


  Respondent,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9214731



)

AMERICAN BUILDING MAINTENANCE,
)
AWCB Decision No. 93-0049



)


Employer,
)
Filed with AWCB Anchorage



)
February 26, 1993


and
)



)

TRANSPORTATION INS. COMPANIES
)

  WORKERS' COMPENSATION,
)



)


Insurer,
)


  Petitioners.
)

________________________________________)


Petitioners' request that we dismiss Employee's claim was heard at Anchorage, Alaska based on the documents in our file and the parties written arguments.  Employee represents himself. Petitioners are represented by attorney Constance Livsey.  The record was complete on January 28, 1993, upon receipt of Petitioners' Reply Memorandum, and the request was ready for our determination when we first met thereafter on February 10, 1993.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

Petitioners contend Travers was not employed by American Building Maintenance (ABM) at the time of his alleged injury, and therefore he is not entitled to benefits under the Alaska Workers'.  Compensation Act (Act) even if he did suffer an injury on May 29, 1992.  Petitioners submitted the affidavit of Melba Pinnow, an employee of ABM, stating Employee was terminated from his employment on January 21, 1992, and that he has not been employed by ABM since that date.


Employee contends his heart arrhythmia was aggravated by "vicious lying" which occurred during an unemployment benefits appeal hearing on May 29, 1992.  Employee alleges he was on medical leave until June 2, 1992.  Because he was on medical leave, he contends he could not be fired.  Therefore, he was still an employee of ABM at the time of the unemployment benefits appeal hearing.  Employee also cites discrepancies in Pinnow's affidavit, and contends Petitioners are still lying about his employment.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.010 states; "Compensation is payable under this chapter in respect of disability or death of an employee." "Employee" is defined in AS 23.30.265(12) as "an employee employed by an employer as defined in (13) of this section."


The Act does not define the term "employed."  Accordingly, we consider the term's common meaning as defined in Webster's New World Dictionary (2nd. ed.) (1979).  Under that definition, we find "employ" means "the state of being employed, esp. for pay; paid service. . . . "


The Alaska Supreme Court has never specifically addressed when a person is employed, although it has repeatedly held that an injury must arise out of and in the course of employment in order to be compensable. Northern Corp. v. Saari, 409 P.2d 845, 846 (Alaska 1966).  "[I]f the accidental injury or death is connected with any of the incidents of one's employment, then injury or death would both arise out of and be in the course of employment."  Id.; AS 23.30.265(17).


There are exceptions which extend the employment relationship and coverage under the Act beyond acts performed while the employee is at the work site or during the normal work hours.  Among these exceptions is an injury which occurs when the employee is involved in an employer‑sanctioned activity, such as playing softball, at an employer‑provided facility, LeSuer‑Johnson v. Rollins‑Burdick Hunter, 808 P. 2d 266 (Alaska 1991); an injury to an employee while traveling to a remote site when the employer pays for the travel, Department of Highways v. Johns, 422 P.2d 855 (Alaska 1967) ; or an injury to an employee who is performing an errand of mutual benefit while at a remote site. M‑K Rivers v. Schleifman, 599 P.2d 132 (Alaska 1979).


Also, Professor Larson has stated in his treatise that the "contract of employment is not fully terminated until employee is paid, and accordingly an employee is in the course of employment while collecting his pay."  1A A. Larson, Workmen's Compensation Law, § 26.30 at 5‑301 (1990).


Petitioners admit and we agree that there is a discrepant record regarding the date Employee was terminated by Employer.  However, considering the evidence Employee submitted regarding the termination date, the evidence at best supports a termination date of January 30, 1992.  Employee submitted no document or sworn testimony indicating he was on medical leave on May 29, 1992, as he alleged.  We find the employment relationship between Employee and Employer had ended by at least January 30, 1992.  Accordingly, we conclude Employee was no longer employed by ABM, that is receiving pay for services, as of May 29, 1992, the alleged date of his injury.


We have considered the cases cited above and Professor Larson's treatise regarding injuries which occur after the employment relationship ends.  We find no precedent for extending coverage to injuries occurring during the course and scope of a hearing for unemployment benefits.  Although it is true that the basis for seeking unemployment benefits is related to the employment and thus may have an element of "arising out of" employment, we find the activities related to obtaining unemployment benefits do not arise "in the course of employment."  Thus, any injury Employee may have sustained during the hearing relating to his claim for unemployment benefits, is not compensable under the Act.


Even if Employee was on medical leave at the time of the hearing regarding his claim for unemployment benefits and still had an employment relationship with Employer, we would still reach the same conclusion.  As we stated above, we find seeking unemployment benefits is not an activity performed in the course of employment.

It is an activity which is of benefit only to the employee, and is not a work‑related activity.


For the above reasons, we conclude we must dismiss Employee's claim for benefits under the Alaska Workers' Compensation Act relating to the incident of May 29, 1992, while the parties were involved in a hearing regarding Employee's claim for unemployment benefits.


ORDER

Employee's claim for benefits relating to the May 29, 1992 incident is denied and dismissed.


Dated at Anchorage, Alaska this 26th day of February 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom


Rebecca Ostrom,



Designated Chairman



 /s/ Michael A. McKenna


Michael A. McKenna



 /s/ Robert W. Nestel


Robert W. Nestel, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of David Travers, employee / respondent; v. American Building Maintenance, employer; and Transportation Ins.  Companies Workers' Compensation, insurer / petitioners; Case No. 9214731; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 26th day of February, 1993.



Flavia Mappala, Clerk
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