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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JAMES L. YOUNG,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8907991



)

TIP TOP CHEVROLET, INC.,
)
AWCB Decision No. 93-0050



)


Employer,
)
Filed with AWCB Anchorage



)
February 26, 1993


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

________________________________________)


This remand from the Superior Court,
 directing that we determine if a section 95(k) independent medical evaluation is appropriate in the case, was heard at Fairbanks, Alaska on February 16, 1993.  The employee was represented by attorney William Soule; attorney Michael McConahy represented the defendants.  The record closed at the end of the hearing.


In remanding this case for our determination of a medical dispute, on pages 3‑4, the Superior Court cited the procedural and legal history of this case and ruled as follows:


Initially in his Points on Appeal Young claimed the Board erred in denying him (1) benefits and (2) attorney's fees.  On May 6, 1992, the court permit [sic] him to supplement his Points on Appeal and allowed the parties to file supplemental briefs.  Young's supplemental claim is


The Board erred as a matter of law or abused its discretion by failing to order a second independent medical evaluation pursuant to AS 23.3095(k).


Tip Top asserts there is no bonafide medical dispute and/or Young has waived his right to a Board ordered medical evaluation since he did not request an independent medical evaluation.


AS 23.3095(k) provides:


In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's treating physician and the employer's independent medical evaluation, a second independent medical evaluation shall be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of the examination and medical report shall be paid by the employer . . . .


The wording of AS 23.3095(k) is clear.  If the board determines there is a medical dispute, they shall order an independent medical examination.  They have no discretion if they find there is a medical dispute.  The Board made no finding regarding this issue.  Factual determinations are initially for the Board.  Therefore, the case is REMANDED to the Board to determine if there is a medical dispute.  If the Board concludes there is, pursuant to AS 23.30.095(k), they are to order an independent medical evaluation and make further findings regarding Young's claim for compensation.  If the Board concludes there is no medical dispute, Young may supplement his points on appeal to include that issue.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Upon reviewing the record, as instructed by the Superior Court, we find there is no medical dispute in this case.  The employer's doctors are unequivocal in their opinions about the relevant elements of section 95(k); employee's doctor Edwin Lindig, M.D., does not have a clear opinion, when his testimony is read as whole, about the section 95(k) factors and their relation to the employee's condition.


As we stated in our first decision and order,
 Dr. Lindig treated the employee approximately twenty‑five times over a seven‑month period from May 16, 1989 through December 15, 1989.  On each of these occasions, Dr. Lindig found no objective evidence of a neurological deficiency and indicated that the employee would not need vocational rehabilitation and that his injury would not result in a permanent impairment.  Ralph Marx, M.D., also examined the employee at Dr. Lindig's request.  On October 17, 1989, Dr. Marx noted that he found no objective evidence of nerve damage and stated his impression that the employee's alleged complaints were the result of "probable hysteria."  Nevertheless, based solely on the employees subjective complaints, since December 15, 1989, Dr. Lindig has stated that he was uncertain about whether the employee needs vocational rehabilitation or may suffer permanent impairment.


On February 1990, the employee was sent for a panel evaluation at the Center for Rehabilitation and Occupational Therapy (CROH) in San Francisco, California.  That panel consisted of a psychiatrist, a physiatrist (expert in rehabilitation medicine) and an orthopedic surgeon.  The CROH panel found that "there is no objective evidence of continuing disability on a clinical or radiologic examination."  Lawrence Petrakris, M.D., the case manager, summarized the CROH’s report by stating that there were no "objective findings such as altered muscle bulk, altered reflexes, [or] altered neurological output" and that, beyond the patient's own subjective complaints, there "were literally no findings that would suggest that there was anything wrong on an objective basis."  The CROH panel concluded that the employee had recovered from his lumbar strain of April 1989, had regained his pre‑injury state, needed no immediate or future medical care, had no need for vocational rehabilitation and was able to return to his job.


After the CROH report, Dr. Lindig continued to treat the employee.  Dr. Lindig noted no clinical or objective problems when he treated the employee on March 14, 1990, April 9, 1990, April 25, 1990, May 15, 1990 and July 5, 1990.


On July 30, 1990, more than fifteen months after the employee's work‑related accident, Dr. Lindig noted for the first time a diminished right knee reflex and painful SLR.  This is the only abnormal SLR found by any physician.  The employee's SLR was normal on August 16, 1990, September 15, 1990, September 26, 1990, October 26, 1990 and November 19, 1990, although Dr. Lindig reported a diminished knee reflex during these examinations.  Dr. Lindig "thinks" that there might be disc disease on L4‑L5.  Dr. Lindig stated he has not established a definite diagnosis of a herniated disc at L4‑L5 but he is "suspicious" and believes the employee's condition needs more study.


Dr. Lindig testified that he has concluded, more likely than not, that the employee’ s condition was caused by the employee's April 1989 work‑related accident.  Nevertheless, Dr. Lindig also stated that his opinion was based solely on the employee's oral history.  Dr. Lindig agreed that it was not the "usual course for seven months to elapse with no objective findings of a continuing disability." Dr. Lindig also conceded that even if the employee has experienced a herniation, that the injury could have occurred in a subsequent non‑work‑related event.


In late 1990, Dr. Lindig's deposition and the medical reports generated after February, 1990, were sent to the CROH panel for review.  On January 4, 1991, orthopedist Edward Gunderson, M.D., wrote a letter stating that nothing in these documents contained any information to change his report based upon his clinical examination of the employee on February 21, 1990.  As of that time, the employee "had no objective factors of disability on his clinical examination."  The CROH panel "could not conclude with any degree of medical certainty that any problems the employee now may have are related to the April 1989 incident. . . . "


The employee asserts that the presumption of compensability at AS 23.30.120 should be applied to our analysis in this instance.  AS 23.30.120(a) provides, in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . . "


The supreme court has held that the presumption applies to any claim for compensation under the Alaska Workers' Compensation Act.  This includes issues of the work relationship of the original injury or aggravations or accelerations of preexisting conditions, or combinations with those preexisting conditions. Burgess Construction Company v. Smallwood (Smallwood II), 623 P.2d 312, 316 (Alaska 1981).  In addition, the supreme court recently concluded that the presumption applies to other issues, including continuing disability (Bailey v. Litwin Corp., 713 P. 2d 249, 254 (Alaska 1986)); continuing medical treatment or care (Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991)), and reemployment benefits under AS 23.30.041 (Kirby v. Alaska Treatment Center, 821 P.2d 127, 127(Alaska 1991)).  See also Wien Air Alaska v. Kramer, 807 P.2d 471, 473‑74 (Alaska 1991); Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976 (Alaska 1991); and Big K Grocery v. Gibson; 836 P.2d 941 (Alaska 1992).


The supreme court has held that before the statutory presumption attaches to a claim, the employee must establish a preliminary link between the injury and employment.  Smallwood II, 623 P.2d at 316.  This link is established when the employee presents "some evidence that the claim arose out of, or in the course of, employment. . . . " Id.


"[I]n claims 'based an highly technical medical considerations' medical evidence is often necessary" to establish the link.  Smallwood II, 623 P.2d at 316.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of the medical facts involved." Veco Inc. v. Wolfer, 693 P.2d 865, (Alaska 1985).


If the employee presents sufficient evidence to establish the link, the presumption of compensability attaches and shifts the burden of production to the employer.  Wolfer, 693 P.2d at 870.  The employer must then present substantial evidence to overcome the presumption.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  "Substantial evidence" is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion." Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Board, 411 P.2d 209, 210 (Alaska 1966)).


In Fireman's Fund American Insurance Co. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two ways to overcome the presumption: 1) producing affirmative evidence the injury was not work‑related; or 2) eliminating all reasonable possibilities the injury was work‑related.  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Wolfer, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869.


If the employer produces substantial evidence, the presumption drops out, and the employee must then prove all the elements of his claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


Assuming the employee is presumed to have a right to attend an IME evaluation, we conclude the defendants have overcome the presumption in this case by presenting substantial evidence that the employee is not a credible witness.  Given that Dr. Lindig based his conclusions on the employee's oral history, we find any presumption of a medical dispute based on Dr. Lindig's opinions is overcome if substantial evidence is presented that the employee's oral history is not reliable.


According to the CROH doctors, the employee's subjective complaints are not supported by the medical record.  Rather, they attribute his condition to a history of "problem behavior" including alcohol and drug abuse, and repeated brushes with the law resulting in fines and seven years of incarceration.  The CROH doctors conclude he has an "underlying personality disorder" which is not an "industrially‑caused problem."  They believe the solution to his problem "involves the need for some type of repetitive employment situation."  In sum, we find the CROH doctors conclusion that the employee's subjective complaints are not supported by the record is substantial evidence that the employees statements of oral history are not reliable.  Accordingly, we find the employee must prove his claim for an IME by a preponderance of the evidence.


Given Dr. Lindig's repeated equivocation on the work relatedness of the employee's condition, we find the employee cannot prove the existence of a medical dispute by a preponderance of the evidence.  Accordingly, we conclude that a section 95(k), IME is not appropriate in this case.


ORDER

The employee's request for a board‑ordered IME is denied and dismissed.


Dated at Anchorage, Alaska this 26th day of February, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown


Fred G. Brown,



Designated Chairman



 /s/ John Guichici


John Guichici, Member
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If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure. of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of James L. Young, employee / applicant; v. Tip Top Chevrolet, Inc., employer; and Alaska National Insurance Co., insurer / defendants; Case No. 8907991; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 26th day of February, 1993.



Flavia Mappala, Clerk
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