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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

KATHLEEN FREEL,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9128981



)

ALASKAN OBSERVERS, INC.,
)
AWCB Decision No. 93-0051



)


Employer,
)
Filed with AWCB Anchorage 


  Respondent,
)
March 2, 1993



)


and
)



)

CIGNA INSURANCE COMPANY,
)



)


Insurer,
)


  Petitioner.
)

                                                                                  )


This matter came before us in Anchorage, Alaska for decision based on the written record.  The employee is not represented.  Michael Lake, president of Alaskan Observers, Inc. (AOI) represents the employer.  Attorney Michael A. Barcott represents the employer's workers' compensation insurer. We issued an interlocutory decision and order requesting additional briefing.  Following our receipt of the insurer's brief on November 20, 1992, the record closed and the matter was ready for decision on December 1, 1992 when we next met.


The employee injured her left ankle in October 1991 in the Anchorage airport.  At that time she was traveling from Dutch Harbor (where she had been working for the employer as a fisheries observer) to Seattle, Washington (where she was to participate in a National Marine Fisheries Service debriefing as part of her observer duties with the employer). The employee filed a claim for workers' compensation with the employer's insurer.


The insurer controverted her claim on November 20, 1991 stating that the employee, as a fisheries observer, was a crew member and, "Crew members are specifically excluded under the Alaska State Compensation Act." On July 30, 1992 the insurer filed a "motion" to dismiss the employee's claim, which we treated as a petition for dismissal. 8 AAC 45.050(b)(2).  The insurer contends the employee is a commercial fisherman excluded from coverage under the Alaska Workers' Compensation Act or, alternatively, that the employee's maritime employment is outside our jurisdiction.  The employer contends the employee's injury falls within our jurisdiction and its workers' compensation liability coverage with the insurer.


ISSUES

1. Whether the employee is a commercial fisherman excluded from the coverage of our Act.


2.If not excluded, whether the employee's maritime employment is outside our jurisdiction.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. Exclusion under AS 23.30.230(a)(5).

AS 23.30.230(a) provides in part, "The following persons are not covered by this chapter . . . (5) commercial fishermen, as defined in AS 16.05.940." AS 16.05.940(4) provides:


"commercial fisherman" means an individual who fishes commercially for, takes, or attempts to take fish, shellfish, or other fishery resources of the state by any means, and includes every individual aboard a boat operated for fishing purposes who participates directly or indirectly in the taking of these raw fishery products, whether participation is on shares or as an employee or otherwise; however, this definition does not apply to anyone aboard a licensed vessel as a visitor or guest who does not directly or indirectly participate in the taking; "commercial fisherman" includes the crews of tenders or other floating craft used in transporting fish, but does not include processing workers on floating fish processing vessels who do not operate fishing gear or engage in activities related to navigation or operation of the vessel; in this paragraph "operate fishing gear" means to deploy or remove gear from state water, remove fish from gear during an open fishing season or period, or possess a gill net containing fish during an open fishing period.


The parties agreed that the employee worked as a marine fisheries observer aboard the F/V VIKING.  They also agreed that fisheries observers are part of a federally mandated program aimed at collecting biological data during fishing operations. It was also agreed that the employee's injury occurred while she was employed under contract with the employer.


The employee described her work for the employer in her June 29, 1992 deposition. She stated, "I worked as an observer, a fisheries biologist.  And I was employed on a shore‑side delivery vessel doing observer work for a three month period." (Freel dep. at 6).  She stated that during the first half of her contract period the vessel fished for pollock and she did sampling on shore.  During the second half the vessel fished for flat fish and she did her sampling aboard ship. (Id. at 12).  She also described her work aboard the fishing vessel F/V VIKING:


The reason we're out there is for fisheries management purposes.  Our first priority out there is to take any information on marine mammals caught on the vessels . . . . Our second priority, and the majority of our work, is basically keeping track of how many and what kind of fish these fishermen caught, the species composition and the amount caught on the boat.  We also have independent projects that we work on that are ongoing projects.

Id. at 7.


The insurer contends that under a reasonable construction of the above statutes a fisheries observer should fall within the definition of "commercial fishermen" and is therefore excluded from coverage under our Act. It supports its argument with the observation that commercial fishermen are excluded from the coverage of our Act because they have recourse to other remedies for any injuries they suffer.  We agree that, as we noted in our interlocutory order, since we are called upon to resolve a question of statutory construction, the question of whether the legislature has provided an alternative remedy has some bearing on the issue.  In addition, it is proper to inquire into the construction of similar terms used elsewhere in the Alaska statutes.


An alternative remedy reserved to commercial fishermen excluded from the coverage of our Act is the "Fishermen's Fund." That statutory remedy is reserved, however, to individuals holding commercial fishing licenses.  The statute (AS 23.35.150(5)) provides, "'fisherman' means a person who is licensed by the state to engage in commercial fishing under AS 16.05.480 or who is the holder of a permit issued under AS 16.43 and who, at the time injury is sustained or illness is contracted, is actually so engaged or is occupied in Alaska in preparing or dismantling boats or gear used in commercial fishing . . . . " AS 16.05.480 provides, "A person engaged in commercial fishing shall obtain a commercial fishing license . . . . "


In our interlocutory order we concluded that we needed additional information to properly complete our analysis of the statutory construction of AS 23.30.230(5) and AS 16.05.940. we continued the hearing on the written record to permit the introduction of that additional evidence.  We requested the parties to submit the additional information, preferably in the form of a written stipulation, by November 13, 1992.  We also stated that, if desired, additional written comment on the import of the additional information could also be submitted by that date.


The additional information we sought was:


1. Whether the employee held a commercial fishing license during her work for the employer.


2. Whether the employer ever received direction from the Department of Fish and Game concerning the need, or lack of need, for its fisheries observers to obtain commercial fishing licenses.


3. If readily available, the position of the Department of Fish and Game concerning the need for fisheries observers to obtain commercial fishing licenses, based on its interpretation of the status of fisheries observers as persons "engaged in commercial fishing."


We did not receive a stipulation as we hoped.  The insurer's attorney submitted a blanket disclaimer of any knowledge on the points we raised and additional briefing.  The employer's representative, however, took our order seriously and addressed our request head on.  He submitted a letter stating that the employee did not hold a commercial fishing license while working for the employer.  He also submitted a letter from Carl L. Rosier, Commissioner of the Department of Fish and Game.


In his letter, Commissioner Rosier stated that a fisheries observer is not required to hold an Alaska commercial fishing license.  He noted that an observer holding such a license could possibly run afoul of established conflict of interest standards.  He noted that an "onboard observer may not have a financial interest in the observed fishery or in the vessel to which he or she is assigned.  In addition, the onboard observer may not serve as a crew member or processing worker on the vessel to which he or she is assigned."


On appeal, our courts substitute their own judgment in cases involving our construction of statutory provisions. In doing so, the courts strive to "adopt the rule of law that is most persuasive in light of precedent, reason and policy." Guin v. Ha, 591 P.2d 1281, 1284 n. 6 (Alaska 1979).  For that reason we attempt to keep that standard in mind during the initial construction.


The insurer argues that we should conclude fishery observers are "commercial fishermen" without regard to whether they are considered a "fisherman" eligible for benefits from the fishermen's fund or involved in "commercial fishing" as construed by the Department of Fish and Game.  We would not consider such a result reasonable or a wise policy although we would reluctantly reach that conclusion if clearly required to do so.  Fortunately, we do not find that to be the case.


In order to be a commercial fisherman under our statute, the observer would have to "fish commercially" and "participate directly or indirectly . . . whether participation is on shares or as an employee or otherwise . . . ." AS 16.05.940(4). We conclude that absent a financial participation in the fishing being done an observer does not fall within the definition of a commercial fishermen.  As Commissioner Rosier's letter explains an observer cannot have such a participation.  The record clearly indicates that the employee was hired and paid by the employer for her work as an observer.  As Such, she appears to fall within the realm of a guest aboard the vessel who does not participate in the taking.  We conclude that the definition of commercial fishermen under AS 16.05.940(4), which defines a class of employee exempt from the coverage of our Act, does not include fisheries observers.  We conclude, therefore, that the employee's present claim may not be dismissed on that basis.


2. Our jurisdiction over the employee's claim.


The insurer argues that the employee was a "seaman" whose entitlement to maritime remedies takes her outside our jurisdiction unless subject to the "local interest" exception. Anderson v. Alaska Packers Assoc., 635 P. 2d 1182 (Alaska 1981); Kwak v. Arctic Storm, Inc., AWCB No. 91‑0185 (June 21, 1991).  In Kwak we noted that while the so‑called "twilight zone" analysis of overlapping state and federal jurisdiction has never been expressly adopted by the Alaska Supreme Court, we considered it a second basis for asserting our jurisdiction.  Kwak at 5.


The parties here agree that the employee was a "seaman" while working aboard the F/V Viking.  We are not as certain as the parties apparently are that the employee was a seaman as that term is defined in McDermott International, Inc. v. Wilander, 111 S. Ct. 807 (1991).
  Specifically, we question whether an observer aboard for the purpose of recording biological data to be reported to an agency of the federal government is "doing the ship's work." The fact that the ship could not legally fish in the absence of the observer does not convince us that her observation was part of the ship's work or that she was employed by the ship.  Her relationship seems more analogous to that of a building inspector, in whose absence certain work may not be done, but who is not claimed to be an employee of the builder.


The concern above would apply even if the employee performed 100% of her observing duties aboard ship.  However, we think we may resolve the matter notwithstanding that difference of opinion.  We refer to State of Alaska, Department of Public Safety v. Brown, 794 P.2d 108 (Alaska 1990).  Interestingly, the employee there was also involved in the governmental oversight of fishing as a mate aboard a Public Safety patrol vessel.  However, unlike the employee who was injured on dry land after terminating her work aboard the F/V Viking, Brown was injured while boarding a fishing

vessel suspected of violating fisheries laws.


The Court clearly noted that, "After first accepting workers' compensation benefits under the Alaska Workers' Compensation Act . . . Brown filed suit . . . . Brown alleged that the state was liable . . . under the Jones Act . . . and under the admiralty doctrines of unseaworthiness, maintenance, and cure." Brown 794 P.2d at 109.  The Court's analysis involved the waiver of sovereign immunity and the exclusive liability provision of our Act.  However, neither the majority nor Justice Compton in dissent questioned Brown's entitlement to receive workers' compensation benefits.  The Court reached that result even though the employee was clearly a seaman injured aboard ship on navigable waters.


The employee testified that her duties consisted primarily of biological sampling of fish, which could be done aboard ship or ashore depending on the fishery.  Part of her duties were indeed performed ashore, in Dutch Harbor, the locality out of which the F/V Viking operated.  She was injured in the Anchorage airport, during employer‑paid travel, after concluding the part of her duties involving work aboard ship.


We find than duties performed by the employee, like Brown's, part of the enforcement of governmental oversight of the fisheries industry.  We find her injury location involved in this claim much more land connected than those of Brown's claim which, nonetheless, was recognized as falling within our jurisdiction by our Supreme Court.  We conclude that, even if the employee was a seaman aboard the F/V Viking, she is not barred from bringing a claim for workers' compensation benefits against her employer and its insurer. We conclude we have jurisdiction to hear that claim.  To avoid double recovery, any award under our Act is subject to offset should the employee win a federal maritime case.  Brown, 794 P.2d at 110 n. 1; Barber v. New England Fish Company, 510 P.2d 806, 813 n. 39 (Alaska 1973) ; LeMay v. Veco, Inc.,; AWCB No. 91‑0214 (July 26, 1991).


ORDER

The insurer's petition to dismiss the employee's claim for benefits is denied and dismissed.


Dated at Anchorage, Alaska this 2nd day of March, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Paul F. Lisankie 


Paul F. Lisankie, Esq.



Designated Chairman



 /s/ Marc Stemp 


Marc Stemp, Member



 /s/ D. F. Smith 


Darrell F. Smith, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Kathleen Freel, employee/applicant; v. Alaskan Observers, Inc., employer/respondent; and Cigna Insurance Company, insurer/petitioner; Case No. 9128981; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, 2nd day of March, 1993.



Charles Davis, Clerk

SNO
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    �The Court stated at 817, "[W]e hold that a necessary element  of the connection [to a vessel in navigation] is that seaman perform the work of a vessel . . . . In this regard, we believe the requirement that an employee’s duties must contribut[e] to the function of the vessel or to the accomplishment of its mission captures well an important requirement of seaman status.  It is not necessary that a seaman aid in navigation of contribute to the transportation of the vessel, but a seaman must be doing the work."










