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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

RONALD G. ADAM,
)



)


Employee,
)


  Applicant,
)
INTERLOCUTORY



)
DECISION AND ORDER


v.
)



)
AWCB Case Nos. 
9113105

M & M SERVICES,
)

9132330



)


Employer,
)
AWCB Decision No. 93-0056



)


and
)
Filed with AWCB Anchorage



)
March 5, 1993

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)



)


and
)



)

ANCHORAGE CHRYSLER CNTR, INC.,
)



)


Employer,
)



)


and
)



)

CHRYSLER INSURANCE COMPANY,
)



)


Insurer,
)


  Defendants.
)

                                                                                       )


The employee's petition to join two claims was set for hearing in Anchorage, Alaska on February 12, 1993, by motion of the board's designee under 8 AAC 45.074(b). The employee was not present but was represented by attorney Chancy Croft. M & M and its insurer are represented by attorney Randall Weddle, while Anchorage Chrysler and its insurer are represented by attorney Ann Brown.  The record (for the two limited issues noted below) closed on February 12, 1993.


ISSUES

1. Whether case numbers 9113105 and 9132330 should be joined for adjudication on the compensability of the issue of multiple sclerosis (MS).


2. Whether the hearing scheduled for April 21, 1993 should be continued.


3. Whether this hearing should be continued.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

At the scheduled hearing time, attorney Croft was present, but attorneys Weddle and Brown were absent.  We found proper notice of the hearing had been served on all parties.  Further, neither we nor the board's designee had granted a continuance.  Accordingly, we proceeded under AS 23.30.110(c) and 8 AAC 45.070(f).


AS 23.30.110(c) states in applicable part: "After a hearing has been scheduled, the parties may not stipulate to change the hearing date or to cancel, postpone, or continue the hearing, except for good cause as determined by the board." our regulation 8 AAC 45.070(f) states:


(f) the board finds that a party was served with notice of hearing and is not present at the hearing, the board will, in its discretion, and in the following order of priority,


(1) proceed with the hearing in the party's absence‑and, after taking evidence, decide the issues in the application or petition;


(2) dismiss the case without prejudice; or


(3) adjourn, postpone, or continue the hearing.


The parties did not file a stipulation requesting a continuance of the February 12, 1993 hearing.  As indicated, no continuance was granted prior to the hearing.  The only document suggesting a continuance request was a letter dated February 4, 1993 and filed February 5, 1993 by attorney Croft to Paul Grossi, a workers' compensation officer with the Division of workers' Compensation. In it, Croft indicated he and attorneys Brown and Weddle agreed to 1) consolidation of the cases involving Chrysler and M & M; and 2) cancellation of the April 21, 1993 hearing.  Further, Croft requested that the February 12, 1993 hearing be canceled.  Neither Brown nor Weddle signed this letter which was copied to them.


At hearing, Croft repeated the above statements and request.  Based on his statements, we concluded the parties have resolved the issue of joinder of case numbers 9113105 and 9132330. Our regulation 8 AAC 45.040(f) states:


(f) Upon the petition of a party, the board will, in its discretion and at any time, join an additional party whose presence in the proceeding is necessary for a full determination of the matter.  The petitioner shall serve notice of joinder in accordance with 8 AAC 45.060. When the board joins a party on its own motion, it will serve notice of joinder in accordance with 8 AAC 45.060.


We must now determine whether joinder is necessary.  Based on the parties' agreement, and our review of the record, we find joinder warranted here.  The employee is alleging that employment with both Anchorage Chrysler and with M & M caused or aggravated his multiple sclerosis.  The employee alleges these injuries or aggravations with these employers occurred within approximately three weeks of each other.  We find these allegations support joinder of the two claims in this matter.  Pursuant to 8 AAC 45.040(f), the petitioning employee shall serve notice of joinder, in accord with 8 AAC 45.060, within 10 days of this decision.


The employee also requested a continuance of the April 1993 hearing.  AS 23.30.110(c) provides in part: "After a hearing has been scheduled, the parties may not stipulate to change the hearing date or to cancel, postpone, or continue the hearing, except for good cause as determined by the board." Board regulation 8 AAC 45.074(a) provides:


(a) Continuances, postponements, cancellations, or changes of scheduled hearings are not favored by the board and will not be routinely granted.  The board or its designee will, in its discretion, grant a continuance, postponement, cancellation, or change of a scheduled hearing without a formal hearing only upon good cause shown by the party requesting the continuance, postponement, cancellation, or change.  Good cause exists only when


(1) a material witness is unavailable on the scheduled date and the taking of the witness' deposition is not feasible;


(2) a party or representative of a party is unavailable because of an unintended and unavoidable court appearance;


(3) a party or representative becomes ill;


(4) a party, a representative of a party, or a material witness becomes unexpectedly absent from the state;


(5) irreparable harm will result from a failure to grant the requested continuance; or 


(6) an agreed settlement has been reached by the parties less than 14 days before a scheduled hearing, but it does not conform to 8 AAC 45. 070 (d) (1);


(7)the board determines at a scheduled hearing that due to surprise, excusable neglect, or the board's inquiry at hearing, that additional evidence or arguments are necessary to complete the hearing; or


(8)the hearing was set under 8 AAC 45.160(d).


The prehearing conference summary indicates that because of the joinder in the matter, further discovery may be necessary for both M & M and the employee.  Other than this possibility, no other reason was given for the continuance request.  Nonetheless, we find the joinder of the two actions could require additional evidence and argument which may not have otherwise been necessary.
   Accordingly, we continue this matter under 8 AAC 45.074(a)(7).


The parties shall contact workers' compensation officer Paul Grossi within 10 days of the date of this decision and schedule a prehearing conference to begin work on completing remaining discovery.


ORDER

1. The February 12, 1993 hearing in this matter is continued.


2. The April 21, 1993 hearing in this matter is continued.


3. Case numbers 9113105 and 9132330 are joined. The petitioning employee shall file notice of joinder under 8 AAC 45.060 within 10 days of this decision.


4. The parties shall contact Paul Grossi within 10 days of the date of this decision and schedule a prehearing conference.


Dated at Anchorage, Alaska this 5th day of March, 1993.



ALASKA WORKERS’ COMPENSATION BOARD



 /s/ M.R. Torgerson 


M.R. Torgerson,



Designated Chairman



 /s/ Robert W. Nestel 


Robert W. Nestel, Member



 /s/ Jeffery A. Wertz 


Jeffery A. Wertz, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Ronald G. Adam, employee/applicant; v. M & M Enterprises and Anchorage Chrysler, employers; and Alaska National Insurance Company and Chrysler Insurance Company, insurers/defendants; Case Nos. 9113105 and 9132330, dated and filed in the office of the Alaska Workers' Compensation this 5th day of March, 1993.



Charles Davis, Clerk

SNO

�








    �Still, we hope the parties get on with discovery and schedule this matter as soon as feasible.










