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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JERRY M. ROACH,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9203695



)

LAKE & PENINSULA SCHOOL DISTRICT,
)
AWCB Decision No. 93-0063



)


Employer,
)
Filed with AWCB Anchorage



)
March 12, 1993


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

                                                                                  )


We heard this claim for temporary total disability benefits, attorney's fees and costs in Anchorage, Alaska on February 11, 1993.  The employee was present and was represented by attorney Charles Coe.  The employer and insurer were represented by attorney Richard Wagg.  The record closed when the hearing concluded.


ISSUES

1.  Whether the employee failed to cooperate in medical treatment by leaving Alaska for the summer without informing the employer, who had scheduled an evaluation at a pain clinic.


2.  Whether the employee is eligible for temporary total disability benefits for the period July 13, 1992 to November 8, 1992, or whether the employer properly suspended benefits for this period under AS 23.30.095(e).


3.  Whether to award a penalty.


4.  Whether to award actual attorney's fees and costs.


EVIDENCE SUMMARY

The parties have stipulated that the employee sustained a work-related injury on February 13, 1992 while working as a school administrator in Chignik Bay.  While carrying boxes of school lunch fruit, he slipped and fell, landing on his rear.  He subsequently underwent back surgery on March 27, 1992 for a herniated disc, and the employer has paid him temporary total disability (TTD) benefits except for the period in dispute, July 13, 1992 through November 1, 1992.  The employer argues it is not obligated to pay the employee during that period because he was unavailable for a scheduled evaluation at a Seattle pain clinic on July 13, 1992.


The employee's surgeon and treating physician, Louis Kralick, M.D., examined the employee in a follow-up visit on June 9, 1992 and recommended continued conservative treatment and possible epidural cortisone therapy.  According to Pat Lewis,
 a reemployment specialist who worked for the insurer on a so-called "medical management" basis, she had contacted Dr. Kralick who had also recommended the employee attend an evaluation at a pain clinic.


The employee testified he could recall only two conversations regarding pain clinics.  The first was with Dr. Chandler, who mentioned possible attendance at the BEAR program in Anchorage.  The employee testified that in the second one, Pat Lewis had mentioned attendance at the pain clinic at Virginia Mason Hospital in Seattle.


Pat Lewis testified she discussed the pain clinic and other things in 13 separate conversations with the employee in May and June 1992.  The last conversation occurred on June 15, 1992.  Lewis stated that during these conversations, she did not provide a specific appointment date at the clinic, but she told the employee one would be scheduled when Dr. Kralick felt an evaluation was appropriate.


The employee testified he had planned and did in fact travel to New York, Oklahoma and Florida during the summer of 1992.  He admitted he did not tell Pat Lewis or any other representative of the employer or insurer of his planned trip.  He testified he did not tell anyone he would be gone for two months because it never crossed his mind.


He bought a discount plane ticket on May 21, 1992, and he testified he decided on or about June 12, 1992 to fly to Buffalo, New York on June 18, 1992 to visit his brother and do pool therapy in his heated pool.  The employee's wife and daughter drove the family car there later.  The three of them then drove to Oklahoma to visit his wife's family.  They left Oklahoma for Florida on July 5, 1992 and arrived there a few days later, where he visited his son.  He returned to Alaska in August.


Cathy Jorg, pain management coordinator from the Virginia Mason clinic, sent the employee a letter dated June 12, 1992.  In it, she confirmed that the employee's starting date for his evaluation at Virginia Mason Clinic was July 13, 1992.  The employee testified he never received this letter before he left for New York on June 18, and he could not recall ever seeing the letter or accompanying documents.


Pat Lewis testified that she received a June 12, 1992 confirmation letter from Cathy Jorg on June 18, 1992.  Lewis then sent the employee a letter dated June 24, 1992, informing him of the July 13, 1992 evaluation, and she asked the employee to contact her upon receipt of her letter.  The employer went ahead and made plane arrangements for the employee.


Lewis testified that on June 18, 1992, she learned by inference from conversations at Dr. Kralick's office that the employee had left the state.  She assumed he would have a good forwarding address, and she sent him a letter informing him of the July 13, 1992 appointment.  She did not attempt to contact him by phone after June 18, 1992.


The employee testified he was having his mail forwarded to Oklahoma and then Florida.  He stated he did not get Lewis's letter until July 14, 1992, a day after the scheduled pain clinic evaluation.  He immediately called Lewis from a phone booth and told her where he was.  He testified he told her he was prepared to go and wanted to get the help he needed to resolve his problem.  Lewis asserted she did not get the impression one way or the other on whether the employee would return to have the evaluation.


Lewis testified there was anger in the employee's voice, and she listened while he talked.  She asked him for a telephone number and he told her he did not know what it would be.  According to Lewis, the employee stated they would talk about further medical evaluations when he returned to Alaska.  Her records indicate she received a phone call from the employee on August 21, 1992.  He indicated he was back in Alaska.


The employee stated he was "ticked off" because no one had notified him of this evaluation.  He testified he "absolutely" wanted to try to get his problem taken care of before the fall of 1992 so he could get back to work.


The employer controverted the employee's temporary total disability benefits as of July 13, 1992 for failure to attend the pain clinic evaluation.  It started paying benefits when the employee showed up at the pain clinic in November 1992.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. Temporary total disability benefits.


The employee's primary request is that we order the employer to pay him TTD benefits for the period July 13, 1992 until November 8, 1992 when it reinstated his benefits.  The employer contends the employee's benefits were properly suspended under AS 23.30.095(e) which states in pertinent part:


AS 23.30.095(e) states:


The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon of the employer's choice authorized to practice medicine under the laws of the jurisdiction in which the physician resides, furnished and paid for by the employer. . .  An examination requested by the employer not less than 14 days after injury, and every 60 days thereafter, shall be presumed to be reasonable, and the employee shall submit to the examination without further request or order by the board
. . . If an employee refuses to submit to an examination provided for in this section, the employee's rights to compensation shall be suspended until the obstruction or refusal ceases, and the employee's compensation during the period of suspension may, in the discretion of the board or the court determining an action brought for the recovery of damages under this chapter, be forfeited.


In this determination, we must apply the presumption of compensability found in AS 23.30.120(a) and analyzed in cases by the Alaska Supreme Court.  AS 23.30.120(a) provides in pertinent part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


  The supreme court has held that the presumption applies to any claim for compensation under the workers' compensation statute.  This includes issues of the work relationship of the original injury or aggravations or accelerations of pre-existing conditions, or combinations with those pre-existing conditions (Burgess Construction v. Smallwood (Smallwood II), 623 P.2d 312, 316 (Alaska 1981)).  In addition, the supreme court has held recently that the presumption also applies to non-causation issues, including continuing disability (Bailey v. Litwin Corp., 713 P.2d 249, 254 (Alaska 1986)); and continuing medical treatment or care (Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991)).  See also Wien Air Alaska v. Kramer, 807 P.2d 471, 473-74 (Alaska 1991); Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976 (Alaska 1991); and Big K Grocery v. Gibson; 836 P.2d 941, (Alaska 1992).


The supreme court has held that before the statutory presumption attaches to a claim, the employee must establish a preliminary link between the injury and employment.  Smallwood II, 623 P.2d 312, 316 (Alaska 1981).  This link is established when the employee presents "some evidence that the claim arose out of, or in the course of, employment . . . ."  Id.


If the employee presents sufficient evidence to establish the link, the presumption of compensability attaches and shifts the burden of production to the employer.  Wolfer, 693 P.2d at 870.  The employer must then present substantial evidence to overcome the presumption.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  "Substantial evidence" is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966).


In Fireman's Fund American Insurance Co. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two ways to overcome the presumption:  1) producing affirmative evidence the injury was not work-related; or 2) eliminating all reasonable possibilities the injury was work-related.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.


If the employer produces substantial evidence, the presumption drops out, and the employee must then prove all the elements of his claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


We first find the employee has established a preliminary link that he eligible for continuing temporary total disability benefits.  This finding is supported by the employee's testimony that he left forwarding addresses for mail, and he was willing to attend the pain clinic or any other alternative to resolve his medical problem.


We next find the employer has overcome the presumption with substantial evidence.  At the outset, we find the scheduled examination at the pain clinic was within the time requirements of AS 23.30.095(e), and is therefore presumed reasonable.  Therefore, the employee should have attended the evaluation without further order from us.


In addition, this finding is supported by the testimony of Pat Lewis that she had several discussions with the employee regarding attendance at the pain clinic, and that she and Cathy Jorg both sent the employee ample advance notice of his appointment at the pain clinic.  Moreover, this finding is supported by the employee's failure to notify the employer, insurer or one of their representatives that he intended since May 1992 to travel to several states and absent himself from Alaska during the summer of 1992.  Under AS 23.30.095(e), the employer may schedule examinations every 60 days.   This frequency of examination is presumed reasonable.  Absent a valid excuse, employees must make themselves available for these examinations.  Therefore, employees must keep employers informed of their whereabouts.


Had the employee provided such notice in this case, the employer could have arranged for a pain clinic evaluation in one of those states.
  We find, under the facts of this case, he had a duty to give the employer reasonable notice of his departure, and he failed in that duty.  We find the employee's testimony that he was willing to get a pain clinic evaluation inconsistent with his leaving the state without first notifying the employer.


Accordingly, we find the employer has overcome the presumption with substantial evidence.  Therefore, the presumption drops out, and the employee must prove his claim by a preponderance of the evidence.


We find, by a preponderance of the evidence, that the employee had a duty to notify the employer of his summer trip to the continental United States in 1992, and he failed in this duty.  We find no evidence excusing the employee for his failure to notify the employer.  Because of this failure, the employer was unable to get an examination authorized by AS 23.30.095(e).  Accordingly, we find the employee's benefits should be forfeited under AS 23.30.095(e) for the period there was an obstruction to the examination at the pain clinic.


We find this period began on July 13, 1992, the date the employee failed to show for the evaluation, and in essence refused to submit to the scheduled examination.  We further find the period ended on October 2, 1992, six weeks after the employee contacted Pat Lewis and stated he was in Alaska and available for examination.  We base this additional period on the testimony of Pat Lewis who stated it takes six weeks to get a scheduled appointment at the pain clinic.  We find that on this latter date, the obstruction to the employer's examination ceased.  AS 23.30.095(e).


Based on our findings and conclusions, the employer shall pay the employee temporary total disability benefits from October 2, 1992 until November 8, 1992 when it previously resumed payment of benefits.


II.  Attorney's fees, costs and penalty.


The employee requests actual attorney's fees based on an affidavit filed.  We find the employer controverted the claim, and the employee retained an attorney who was partially successful in getting an award of benefits.  We therefore award fees under AS 23.30.145(a).


The employer stated it did not generally dispute an award of fees if we find in the employee's favor, but it argued that some of the work on the claim was done by the attorney's paralegal or secretary.  For example, the employer asserted it should not be required to pay at a rate of $150.00 per hour for the filing of an entry of appearance, and for discussions with "Nancy," a paralegal or secretary from the attorney's office.


The employer requested the employee's attorney separate paralegal work from attorney work.  We find this a valid suggestion.  The employee's attorney shall submit an amended affidavit of fees which reflects the extent of paralegal or clerical work.  This affidavit shall be submitted in accordance with the requirements of 8 AAC 45.180, and the employee shall serve the employer with a copy within 10 days of the date of this decision.  The employer and employee shall then have seven days after that service to submit written arguments on an appropriate award of attorney's fees, under AS 23.30.145(a), based on the award here.


The employee also requests he be reimbursed for the cost of his $128.00 plane ticket to attend the hearing.  The employer stated it did not object to the payment of this cost.  We find the cost reasonable under 8 AAC 45.180(f)(13).  The employer shall pay this cost.


Finally, the employee requests a penalty.  He provided no legal argument on why he should get one.  However, AS 23.30.155(e) provides:


If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.


We find the employer filed a controversion notice under AS 23.30.155(d).  Therefore, the request for penalty is denied and dismissed.


ORDER

1.  The employer shall pay the employee temporary total disability benefits from October 2, 1992 to November 8, 1992.  The employee's claim for temporary total disability benefits for the period July 13, 1992 to October 1, 1992 is denied and dismissed.


2.  The employer shall pay the employee $128.00 in costs.


3.  The employee's request for a penalty is denied and dismissed.


4.  The employee's attorney shall serve an affidavit of fees, making the appropriate adjustments in accord with this decision.  The parties shall submit arguments, within the time limits noted in this decision, on an appropriate fee.  We retain jurisdiction to award a specific fee.


Dated at Anchorage, Alaska this 12th day of March, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s M.R. Torgerson 


M.R. Torgerson, 



Designated Chairman



 /s Michael A. McKenna 


Michael A. McKenna, Member



 /s Robert W. Nestel 


Robert W. Nestel, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Jerry M. Roach, employee/applicant; v. Lake & Peninsula School District, employer; and Alaska National Insurance Co., insurer/defendants; Case No. 9203695; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 12th day of March, 1993.



Flavia Mappala, Clerk
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    �Ms. Lewis is the former Pat Hjellen.  Most of the related documents in the record mention her as Pat Hjellen.


    �The employee argues that before the employer could validly cut off his benefits, he had to first notify us and get a pretermination hearing.  He cites Metcalf v. Felec Services, 784 P.2d 1386 (Alaska 1990), and Murdock v. Anchorage School District, 3AN-91-9238 CI (November 20, 1992).  First, we find Metcalf inapplicable.  The court clearly  distinguished AS 23.30.095(d), which applied in Metcalf, from AS 23.30.095(e), which applies here.  See Metcalf, 784 P.2d at 1389, n.1.  Metcalf supports the proposition that AS 23.30.095(e) is self-executing.  Further, we find the holding in Murdock, a superior court case, contradicts footnote one in Metcalf.  In Murdock, the superior court held that termination of temporary total disability benefits violates procedural due process.  In so holding, it suggested our regulatory scheme is not self-executing.  Id. at 7.  We find this conclusion conflicts with the specific holding on AS 23.30.095(e) by the supreme court in Metcalf.


    �Pat Lewis testified she does not tell an employee of a scheduled medical appointment until a couple of weeks before the appointment because the employee tends to forget the appointment later.  We believe the better alternative is to tell the employee as soon as one is scheduled, document that the employee has been told, and then send the employee a reminder later.


    �For example, we have in past decisions reviewed records from pain clinics in Florida.


    �The employee's attorney lectured us on taking a practical approach to this case like, he asserts, the superior court would if it was deciding this matter.  He stated the superior court doesn't "helter skelter overturn" our decisions, opting instead for a logical, practical approach to cases.  He suggested the superior court would give him everything he requested.  We are always open to suggestions such as this but find we are constrained by the law to approach the merits of these matters from a legal viewpoint, which often fuses with the requested practicality method.







