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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ROBERT STUCKEY,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9203341



)

INTERNATIONAL SUPERIOR SVCS. INC.,
)
AWCB Decision No. 93-0070



)


 Employer,
)
Filed with AWCB Fairbanks



)
March 18, 1993


and
)



)

INDUSTRIAL INDEMNITY,
)



)


Insurer,
)


  Defendants.
)

                                                                                  )


This claim for penalties, interest, attorney fees and costs was heard at Fairbanks, Alaska an March 2, 1993.  The employee was represented by attorney William Soule; attorney Michael Budzinski represented the defendants.  The record closed at the end of the hearing.


The threshold issue we must decide is whether the defendants timely paid the employee his permanent partial impairment (PPI) lump sum payment.  It is undisputed the defendants did not file a notice of controversion in this case.


FINDINGS OF FACT AND CONCLUSIONS OF LAW 

AS 23.30.155(e) reads as follows:


If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.


AS 23.30.190 directs lump sum payments of PPI benefits "except as otherwise provided in AS 23.30.041..."


AS 23.30.041(k) provides for the payment of PPI benefits in a lump sum at the completion or termination of a reemployment plan:


Benefits related to the reemployment plan may not extend past two years from date, of plan approval or acceptance, whichever date occurs first, at which time the benefits expire.  If an employee reaches medical stability before completion of the plan, temporary total disability benefits shall cease and permanent impairment benefits shall then be paid at the employee's temporary total disability rate.  If the employee's permanent impairment benefits are exhausted before the completion or termination of the reemployment plan, the employer shall provide wages equal to 60 percent of the employee's spendable weekly wages but not to exceed $525, until the completion or termination of the plan.  A permanent impairment benefit remaining unpaid upon the completion or termination of the plan shall be paid to the employee in a single lump sum....


On July 17, 1992 the employee was interviewed by Mr. Rudzinski and by adjuster Alicia Thurman.  According to a transcript of the interview, the employee was asked whether he would like to "explore" rehabilitation assistance.  He said, "Yes." Then he was asked where he would like any potential rehabilitation services provided.  He answered, "California." He said he did not intend to return to Alaska for employment.


on July 21, 1992, the employee went to Michael James, M.D. for an evaluation.  He said Dr. James told him he would not be eligible for reemployment assistance because of his level of education.  The defendants received a copy of Dr. James' report on August 6, 1992 and, on August 10, 1992, began paying bi‑weekly PPI benefits retroactively to July 21, 1992.


According to the employee, he decided he wanted to be paid a lump sum PPI check and he began calling the insurer to notify it of his intent, beginning August 11, 1992.  He left messages requesting a return phone call on August 11, August 12, August 13, August 17 and August 18.  On August 18, he left a message that his attorney would handle the issue.  According to the employee, Ms. Thurman returned the call within five minutes.  He told her he did not want reemployment assistance and she asked that he put the statement in writing.


On August 19, 1992, the employee sent Ms. Thurman a letter stating, "I am not interested in the Vocational Rehabilitation Program you recently talked about." The letter was sent by express mail, second day delivery.  According to Ms. Thurman, she did not receive the letter, until after the weekend, on August 24, 1992.  She said she had had trouble returning phone calls to the employee "because the numbers he left in Arizona didn't work." The final lump sum PPI payment was issued on August 31, 1992 and was received by the employee in California on September 7, 1992.


After reviewing the facts of this case, we find that imposition of a penalty is warranted in this case.  Neither the employee nor the employer requested that the reemployment administration provide an eligibility evaluation, as required by AS 23.30.041(c).  Here the defendants attempt to use a general statement of "interest" in reemployment benefits to deny paying lump‑sum PPI benefits under section 190.  Nevertheless, according to the interview transcript; the defendants did not urge the employee to send in a request for evaluation; nor did they request an evaluation, as permitted in section .041(c). We have no doubt that after the expiration of the 90‑day window period for requesting such an evaluation, the defendants would argue the request was untimely filed, despite the employee's general statement of "interest."


In sum, we find the defendants cannot be allowed to benefit from "both sides of the same coin." We find that since no request for an evaluation has been filed, no reemployment plan is possible, so the defendants must timely pay the required PPI lump‑sum.


In this case, the defendant's concede they knew the employee's PPI rating on August 6, 1992.  They began paying PPI benefits on August 10, 1992.  We find the defendants were required to pay the lump‑sum, within seven days thereafter or by August 17, 1992.  They failed to do so and, therefore, we find a penalty must be paid.


Additionally, interest, reasonable attorney fees, and costs are also owed.  No objection has been raised to the employee's affidavits of attorney fees and costs already submitted.  Since the hearing was held by teleconference, a final accounting of costs was unavailable at hearing.  The employee shall submit a final affidavit of costs and fees to the defendants.  We reserve jurisdiction to resolve disputes on any unpaid amounts.


ORDER

The employee's claim for penalties, interest, attorney fees and costs is granted.


Dated at Fairbanks, Alaska this 18th day of March, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown 


Fred G. Brown,



Designated Chairman



 /s/ John Guichici 


John Guichici, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Robert Stuckey, employee/applicant; v. International Superior Svcs.  Inc., employer; and Industrial Indemnity, insurer/defendants; Case No.9203341; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 18th day of March, 1993.



Cathy D. Hill, Clerk
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