
[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ANTHONY J. COOPER,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9219432



)

ALASKA CORPORATION,
)



)
AWCB Decision No. 93-0072


Employer,
)



)


and
)
Filed with AWCB Anchorage



)
March 22 1993

CIGNA/ALPAC/INA,
)



)


Insurer,
)


  Defendants.
)

                                                                                  )


Employee's claim for a determination of his gross weekly earnings (GWE) was heard at Anchorage, Alaska on February 25, 1993.  Employee, who is represented by attorney Talis Colberg, participated telephonically.  Defendants are represented by attorney Theresa Hennemann.  The record was complete and the issue ready for decision at the hearing's conclusion.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

It is undisputed Employee was injured in the course and scope of his employment on August 12, 1992.  Employee worked for Employer as a laborer and operated heavy equipment.  Employee has been temporarily totally disabled ever since his injury.  It appears his temporary total disability (TTD) benefits will soon end.


The parties stipulated Employee's GWE must be calculated under AS 23.30.220(a)(2) because he was absent from the labor market for more than 18 months during the two years before his injury.  Employee has worked in underground mining and construction, and in the logging industry.  He testified he has traveled all over the country to stay employed.  He testified that, except for times when he has been disabled or enrolled in school, he has not been off work for over a month or six weeks.  In 1988 Employee earned $33,113.97 and in 1987 he earned $36,529.55.


Employee had a back injury and underwent surgery in the late 1980's.  He continued to work until he had a second surgery and "that's when I decided that I was no longer going to be an underground miner. . . ."  (Cooper Dep. at 21).  Employee enrolled in college in spring quarter 1990, and then took the summer and fall quarter off.  He returned to college in the winter quarter of 1991 and continued through the spring quarter of 1992.  He came to Alaska in late May of 1992.  (Id. at 22).


Employee testified he planned to work for nine months to a year and return to college in the fall of 1993.  He testified he had financial problems and had to pay his bills before he could return to school.  When asked in his deposition if he planned to work for Employer for the entire year, Employee responded: "If possible, whenever I had to work, I had a job with Alaska Corporation, so I would have worked with them for as long as I could, yeah."  He testified at the hearing that he had spoken with William Olday, Sr., one of the co-owners of Alaska Corporation, about working in the winter.  He said Olday, Sr., told him he would "probably" have work involving snow removal, as operators ran trucks or other equipment and followed the graders.


Defendants submitted a copy of Employee's application for financial aid for the fall quarter of 1992.  Employee had completed this application in February 1992.  Employee testified that if he had planned on returning to school for the fall quarter, he would not have been working at the time of his injury because registration took place in mid-August and classes started at the end of August.


William J. Olday, Jr., one of the co-owners of Alaska Corporation, testified the business was unable to offer full-time employment to any workers in 1992.  His business does heavy construction work in the summer, and in the winter it employs some people for snow plowing.  The last construction job Employer had in 1992 was in the late fall, probably ending in early October.  Olday testified there was not much snow plowing work in November or December.  January was better.  The employees who do snow removal work on an on-call basis depending on the amount of snowfall.  Unlike summer work which may pay in excess of $25.00 an hour, snow plowing pays only $12.00 an hour.


Olday testified Employee was one of the last people hired in 1992, and it was unlikely he would have been called upon much to plow snow because long term employees have first chance at snow plowing.  Olday testified he has only four graders, and six men who have worked for him for six or seven years.  Olday testified that Employee had operated the grader on a trial basis during construction work, and had not been very proficient.  Olday was not asked about and did not offer testimony about employing truckers or other type of equipment operators in the snow removal process.


Employee testified he had been asked by Olday, Sr., to operate a grader during the summer.  Employee said his work with the grader was satisfactory.  Olday, Jr., testified Employee was "tried out" on the grader.  Employee testified that 90 percent of his work for Employer was operating heavy equipment.  Olday, Jr., testified Employee was involved in a lot of the heavy labor work.


Employee called Jay Brand to testify on his behalf.  Brand runs a sawmill and logging operation, and has worked with Employee in logging in the past.  Brand testified he does not hire employees, only subcontractors.  He testified that if Employee were available and if subcontracting work was available he would subcontract with Employee.  Brand was not sure if he had subcontract work available since August 1992.   


Edwin Vanderpas also testified on Employee's behalf.  Employee worked for him in the past operating heavy equipment in underground work.  Currently Vanderpas is the general superintendent at a tunneling project in Hawaii.  Vanderpas said he would be willing to hire Employee for this underground project if Employee was available.  The tunneling project is a union job so heavy equipment operators would only operate equipment, while laborers would do the heavy work associated with the drilling and blasting.


Defendants contend Employee planned to return to college in the fall of 1992.  Olday testified he had discussed Employee's plans with him in the month before the injury, and Employee indicated he planned to return to college in the fall.  Olday testified Employee had asked about working in the winter, and he said he told Employee he would be laid off at the end of the summer.


Lynwood Scott also testified on Employer's behalf.  Scott worked with Employee during part of the summer of 1992.  He said Employee told him he planned to return to college in the fall.


Scott also testified that he has worked for Employer for three years, but not full-time.  He works in the summer and is on call in the winter for snow plowing.  Generally he works construction from May until September or October, and then runs a grader in the winter whenever it snows.  Scott testified that in 1990 he made more than $10,000 but less than $20,000 working for Employer.  He made about the same amount in 1991.  In 1992, Scott had made $8,700 before he left with Employee in August 1992 to go to Montana.  He returned to work for Employer on an on-call basis in late November plowing snow and made more money.


After Employee's injury, Scott traveled with Employee to his home in Montana and stayed there for about one month.  He testified Employee made some money as a hunting guide after his injury.  He also testified Employee offered him $1,000 to testify that work would be available with Employer through the winter.


Employee denied offering a bribe to Scott.  He testified Scott is concerned about continuing his employment with Employer.  He testified Employer is concerned that if he is successful in getting his compensation rate increased, it will adversely affect Employer's workers' compensation premium.


Employee contends he has a history of being steadily employed before he decided to go to college.  During his work for Employer, his highest week's gross earnings were $929.31.  He contends that based on his work and work history, his GWE should be increased to $929.31.


Employee contends Defendants continued to pay him at the minimum weekly compensation rate of $110 after he produced wage documents.  He contends they admitted he should have been paid at least $154.00 per week.  He seeks a penalty for Defendants' failure to pay him at the appropriate rate or to controvert his claim for an increase.


Employee also seeks interest, his actual attorney's fees, as verified by his affidavit and supplemented at the hearing, at the hourly rate of $115.00, and legal costs of $18.49.


 Defendants contend Employee's GWE should be based on his actual earnings from Employer plus his likely prospective earnings through the end of August.  This would give him GWE of $126.26, and a compensation rate of under $110.00.  Accordingly, no interest or penalty would be due.


Defendants contend that if Employee is successful and we consider the request for attorney's fees, we should deduct the time Employee's attorney spent on issues not related to the GWE.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.220(a)(2) provides:


The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation. It is the employee's gross weekly earnings minus payroll tax deductions.  The gross weekly earnings shall be calculated as follows:


. . . .


(2) if the employee was absent from the labor market for 18 months or more of the two calendar years preceding the injury, the board shall determine the employee's gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history, but compensation may not exceed the employee's gross weekly earnings at the time of the injury.


In discussing an earlier version of AS 23.30.220 in Phillips v. Nabors Alaska Drilling, Inc., 740 P.2d 457, 460 n.7 (Alaska 1987), the court noted:


However, while the earlier version of the statute provided that the alternative wage calculation was to be based on "the usual wage for similar service rendered by paid employees under similar circumstances," former AS 23.30.220(3), the new statute provides that "the board may determine the employee's gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history."  AS 23.30.220(a)(2).  The distinction emphasizes the point that the AWCB has considerable discretion to determine gross weekly earnings under subsection (a)(2).


Although Peck v. Alaska Aeronautical, Inc., 756 P.2d 282, (Alaska l988), interprets a much older version of section 220, the general discussion about wage calculation appears relevant to all cases:


An estimate of earning capacity is a prediction of what an employee's earnings would have been had he not been injured. . . .  In making an award for temporary disability, the [Board] will ordinarily be concerned with whether an applicant would have continued working at a given wage for the duration of the disability.  In making a permanent award, long-term earning history is a reliable guide in predicting earning capacity.

756 P.2d at 286 (quoting Deuser v. State, 697 P.2d 647, 649-50 (Alaska 1985), (quoting Argonaut Ins. Co. v. Industrial Accident Comm'n, 371 P.2d 281, 284 (Cal. 1962)).


There are obvious conflicts between the witnesses' testimony.  We find all of the witnesses have reasons to fabricate or exaggerate their testimony.  Even though one or more witnesses was not truthful, we find we have credible testimony from each of the witnesses upon which we can rely.  It is not necessary to totally disregard all the testimony of any witness. See Kessick v. Alyeska Pipeline Service Co., 617 P.2d 755 (Alaska 1980).


We find Employee's application for financial aid for fall semester 1992, is not inconsistent with his testimony that he planned to work through the winter.  We believe his testimony that his financial situation required his return to work in the summer of 1992.  We believe the testimony of Scott and Olday that Employee told them he planned to return to college in the fall.  He certainly could have told them he planned to return to college in the fall if he made enough money in the summer.  However, since he didn't get a job until the end of June and may not have worked as much as he anticipated, he could have changed his plans about returning to college in the fall of 1992.  Alternately, he may have been referring to the fall of 1993, and they assumed he meant the fall of 1992.


Olday testified that toward the end of July Employee asked him about work in the winter.  We find Olday's testimony supports Employee's testimony that he intended to work in the winter and not return to school.  Although Employee presented testimony that Vanderpas would hire him if he was available, Employee never testified that he would be willing to return to underground work. The only testimony we have on this point is his deposition testimony, in which he stated he had decided to leave underground mining for good.


Employee testified repeatedly and consistently that he intended to work for Employer through the winter.  Employee testified that Olday, Sr., told him that there would be work for him in the winter.  Employee testified Olday, Sr., told him he would "probably" have operators working with the graders in the snow removal operation.  Olday, Sr., did not testify at the hearing.  We find Employee's testimony about his conversation with Olday, Sr., is hearsay.  Hearsay is admissible, but by itself it is not sufficient to support a finding unless it would be admissible over objection in a civil action.  Cook v. Alaska Workmen's Compensation Board, 476 P.2d 29, 31 (Alaska 1970).  Although we find Employee intended to work for Employer through the winter, we find Employee's testimony about the availability of work was not supported by any direct evidence.  We cannot rely upon Employee's testimony about the availability of work in making findings.


Olday testified Employer's construction work usually was over by the end of September or the first of October.  He testified the amount of work available in the winter varied depending upon the snow fall.  We find this testimony consistent with our general knowledge about construction work and snow removal operations.


Olday also testified his employees worked removing snow according to seniority.  Because Employee was one of the last people hired, he would not have much seniority.  His chances of working removing snow were reduced.  Accordingly, we find that although Employee intended to work through the winter, Employer would have little work for him.  Furthermore, any work he did would be at the reduced hourly rate of $12.00, instead of the $17.00 to $25.00 per hour he made doing construction work.


Scott, who worked for Employer both in construction and snow removal, testified he made more than $10,000 but less than $20,000 in 1990 and 1991.  We find he worked most of the construction season in those two years, or about 20 weeks a year in construction.  Considering Employee's exhibit B-1 and B-2 to his hearing brief, we find Employer's construction workers were paid between $750 and $1,000 per week for construction work.  Accordingly, a worker would make between $15,000 and $20,000 working for Employer in construction work.  Assuming Scott made $15,000 doing construction work in 1990 and 1991, he would have made less than $5,000 doing snow removal work in the winter.


Relying on these findings and considering Employee's work and work history, we find it fair to assume Employee would have made about $2,500 removing snow in the winter if he had not been injured.  We find Employee had made $4,498.97 in the six weeks before his injury, or an average of $750.00 per week.  We find Employer had work available through September.  We find Employee would have continued to work at the same weekly rate of pay if he had not been injured.  We find this is another five weeks of work, or additional earnings of $3,750.  Added all together, we find Employee's earnings would have been $11,249 if he had not been injured.  


We find Employee started looking for work at the end of May.  We find his TTD is about to end, presumably by April.  This is about 46 weeks of TTD.  We divide his total earnings of $11,249 by 46, and conclude his GWE during his disability would be $245. Using our "1992 Alaska Weekly Compensation Rate Tables" to compute his compensation rate, we find the weekly TTD rate is $159.91, assuming he is not claiming his children as dependents on his 1992 income tax return.


We note that we have assumed Employee's disability will end in the near future.  If we have made a mistake of fact, either party may seek modification under AS 23.30.130.  Employee's TTD compensation rate would not change much if his disability continues through April.  However, if he continues to be disabled into May when the construction season resumes, an adjustment in his GWE may be appropriate.  If Employee's disability lasts longer than we presumed, we would encourage the parties to work on resolving the  adjustment in his GWE without our assistance.


We have determined Employee's GWE, and he is entitled to an increase in his TTD compensation rate.  Defendants have paid Employee at the weekly rate of $110.00.  Employee requested an award of interest.  We will award Employee interest at the annual rate of 10.5 per cent based on the $49.91 weekly increase in benefits.


Employee also requested additional compensation (a penalty) under AS 23.30.155(e).  AS 23.30.155(d) provides in part:  "If any installment of compensation payable without an award is not paid within seven days after it become dues, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it. . . . "


Employee contends he provided Defendants with wage documents on September 4, 1992, and filed his claim on October 2, 1992.  Defendants notice of controversion was untimely filed on December 4, 1992.


The parties stipulated Employee's GWE must be determined under AS 23.30.220(a)(2).  Under subsection 220(a)(2) "the board shall determine the employee's gross weekly earnings . . . ."  Although Phillips v. Nabors Alaska Drilling, Inc., 740 P.2d 457 (Alaska 1987) discussed a previous version of subsection 220(a)(2), we find the former version very similar, at least with respect to the above quote.  We conclude the court's reasoning in Phillips is applicable in this case.  Therefore, "In order to impose a penalty, however, we must find that the statute requires an employer to pay the higher benefit."  Id. at 461.  We find the statute does not, because it requires us to determine Employee's GWE.


In Phillips the court suggested that, if the employer did not have a good faith dispute with the Employee's requested calculation of his GWE, benefits could be awarded under AS 23.30.155(f).  We find Employer's dispute in this case was in good faith.  We find Employer acted reasonably in refusing to base Employee's GWE on the wage documents for his underground mining work.  First, he was not performing that type of work at the time of injury.  Second, he testified in his deposition he would not return to underground mining.  Third, there is uncertainty about the amount of snow removal work available, and there was a dispute about the likelihood of Employee's working at snow removal.  We find that computing Employee's GWE is not a mechanical task which Defendants could have and should have performed without our intervention.  We find Defendants reasonably resisted computing Employee's GWE, and appropriately paid him the minimum compensation due under AS 23.30.175(a).  Accordingly, we will deny Employee's request for a penalty. Employee also sought an award of his attorney's fees and legal costs.  Defendants objected to some of the legal work itemized in Colberg's affidavit as it was not relevant to the GWE issue.  Time was spent on the vocational re-employment issue, reviewing medical records, addressing medical bill collection efforts, and preparing summaries, which was not required under 8 AAC 45.050(f).  Time was also spent traveling to Anchorage to attend pre-hearing conferences instead of participating telephonically.


We agree with Defendants' arguments, and reduce the time billed as follows:


DATE
REDUCTION


01/22/93
1.7 hours


01/19/93
.2


01/12/93
.2


11/30/92
1.2


11/23/92
1.7


11/10/92
.1


11/02/92
.1


10/30/92
.1


10/28/92
.1


10/27/92
.1


10/07/92
.2


10/02/92
    .7 

TOTAL
6.4 hours


To the hours billed, we add the 3.4 hours spent preparing for and attending the hearing, and deduct the 6.4 hours above.  We award fees of $3,162.50 plus tax of $63.25 for a total of $3,225.75.


We will award the requested legal costs of $18.49.  To these costs we add $3.51 for the long distance phone calls totaling 1.3 hours to attending the two pre-hearing conferences telephonically instead of in person.  Total costs awarded will be $22.00.


ORDER

1.  Employee's gross weekly earnings are determined to be $245.00.  Defendants must increase his temporary total disability benefits accordingly.  Defendants may credit the $110.00 per week paid to date for disability benefits.


2.  Defendants shall pay Employee interest at the annual rate of 10.5 percent based on the additional benefits awarded above.


3.  Employee's request for additional compensation under AS 23.30.155(f) is denied and dismissed.


4.  Defendants shall pay Employee's attorney's fees of $3,225.75 and legal costs of $22.00.


Dated at Anchorage, Alaska this 22nd day of March, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom 


Rebecca Ostrom, 



Designated Chairman



 /s/ S.T. Hagedorn 


S. T. Hagedorn, Member



 /s/ D.F. Smith 


Darrell F. Smith, Member

RJO:rjo


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Anthony J. Cooper, employee/applicant; v. Alaska Corporation, employer; and CIGNA/ALPAC/INA, insurer/defendants; Case No. 9219432; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 22nd day of March, 1993.



Charles Davis, Clerk
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