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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

MARVIN F. SPOTT,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case Nos.
9131785



)

9127512

MAT-SU, INC.,
)



)
AWCB Decision No. 93-0076


Employer,
)



)
Filed with AWCB Anchorage


and
)
March 25, 1993



)

INSURANCE COMPANY OF 
)

NORTH AMERICA,
)



)


Insurer,
)


  Defendants.
)

                                                                                  )


We heard this claim for a compensation rate adjustment, attorney's fees, costs and interest in Anchorage, Alaska on February 12, 1993.  The employee was present and was represented by attorney William Soule.  The employer and insurer were represented by attorney Robert McLaughlin. We closed the record when the hearing concluded.


ISSUES

1. Whether the temporary disability benefits received by the employee in the two years prior to the year of injury should be deemed gross earnings under AS 23.30.220(a)(1) and AS 23.30.265(15).


2. If the workers' compensation benefits are not deemed earnings, the appropriate compensation rate based on work and work history under AS 23.30.220(a)(2).


3. If benefits are awarded the employee, the appropriate award of attorney's fees and costs.


EVIDENCE SUMMARY

The only dispute before us is the appropriate compensation rate for the employee based on his October 19, 1991 injury incurred while working for the employer.  The employee testified that at the time of his injury, he was working for the employer on a construction project as a job supervisor and lead foreman, but primarily supervisory.  He stated he hurt his back helping "a 115‑pound man" carry a four foot by twelve foot piece of sheet rock.


Joe Blackard, the owner of the employer's business, stated the employee was hired as a lead carpenter, and be was the only carpenter on the project.  He testified that the employee stopped working because the job he was hired for, working on the structure, was ended, and the employer had no more available business for him.  Blackard stated the employer was not aware the employee had any back injury until later.  Blackard asserted the employee told him he was relocating to California for the winter to work there.  The employee denies making this statement.


Blackard testified he did ask the employee to review a potential job to determine if he wanted to bid out or subcontract out part of it for a lump sun price.  The employee contends the employer asked him to prepare a bid for the whole project so the employer could make a bid.


The employee is currently fifty‑one years of age.  He has primarily been a carpenter and concrete worker for roughly 30 years.  He was a member of Carpenter's Local 1281 until approximately 1987.


However, he also operated his own construction business for parts of some years. In addition, he planned, ordered materials, and built his own 6,000 square foot home between October 1979 and April 1981. (See Employee resume, dep. exhibit one).  He asserts we should consider his efforts in building his home as sweat equity wages.  He testified he built the home to live in, rather than to sell for a profit.


The following chart shows earnings from wages, self‑employment,
 and the resulting total gross earnings.  These amounts were taken from the employee’s federal income tax returns. (See also Hearing Exhibit eight).

YEAR
WAGES
SELF‑
TOTAL GROSS 
WEEKS ON



EMPLOYMENT
EARNINGS
WORK COMP

1981
$15,424
0
$15,424
0

1982
27,667
0
27,667
1

1983
17,742
$23,105
40,847
13

1984
2,053
37,126
39,179
0

1985
2,000
0
2,000
17

1986
0
0
0
50

1987
0
0
0
48

1988
0
0
0
52

1989
0
0
0
52

1990
0
0
0
52

1991
7,991
0
7,991
9


The employee testified that except for the 1991 earnings, all of his wages were earned via dispatches from Local 1281.  Regarding his self‑employment, the employee reported losses in the years 1985‑1987.  As indicated earlier, the employee testified he worked on his house during January through March of 1981 (13 weeks).  He testified he did not earn much in wages after his 1982 injury because he did not take on jobs which required lifting his hands above his waist.


He asserted that between 1981 and 1983, he worked full‑time and most often worked "20 plus" hours overtime per week.  He asserted that he worked 167 hours in one week on a job in Valdez.
 He testified several times that he was a hard worker and he always had positive comments from his supervisors regarding the quality of his work.  He stated that although he hurt his shoulders and knees in 1982, he could still perform concrete work.


The employee testified that between the years 1981 and 1983 he worked full‑time in addition to managing apartments he owns.  The employee provided figures indicating profits in his apartment rentals in the years 1981 through 1983, and losses in the years 1984 through 1991.  He testified he managed, rented and did maintenance in the years 1982‑1984.  He testified he had a reduction in net income in 1984 because of an investment in another property.  He stated the income has been consistent year‑to‑year, but he added you get more money when apartments are freshly painted, than otherwise.


The employee contends that but for his injury, he could have worked as a supervisor or foreman on construction jobs.  He asserts that although he was dispatched out of Local 1281 as a carpenter, there were several jobs in which he ended up being a "lead" carpenter or foreman.  He stated that although his resume shows he had only three supervisory jobs (all in the 60's and 70's) in his 30 year career, he was simply not fluffing up his resume; it shows the jobs he did and could do.


He testified he would have continued to be gainfully employed after his 1991 injury.  He stated he had a possible job with a man in Wasilla the day after he was injured while working for the employer.  He also had jobs in Anchorage.  In addition, he indicated he would have continued as a member of Local 1281 had he not been injured.  He testified he quit because he couldn't afford the dues.


Joe Blackard testified his company had no more available work for the employee.  Blackard testified he employed 15 to 17 people during 1992 in the various operations, including a gold mine and highway and airport construction.  However, Blackard testified 1991 and 1992 were not good years, and he would not have had additional work available for the employee.


Before getting the job with the employer in 1991, he started looking for work in the late spring of 1991.  He stated he "put the word out" that he was looking for jobs.  He applied for jobs as a purchasing agent and building inspector, and he also inquired at Local 1281 about job possibilities.  He asserted jobs are still available today, and alternatively he could go back to being a contractor.


Phillip Thingstad, business manager with Carpenters' Local 1281, approves dispatches for its 550 union members.  Thingstad testified there are hundreds of dispatches out of the union each year.  He stated the employee would be qualified to take one of these dispatches.


Thingstad testified non‑carpenter supervisors are occasionally dispatched from the union.  For example, there were 24 such dispatches from December 1991 through December 1992, and 22 were name‑specific.  He stated the (Employee would be eligible to be on the list to vie for the two open positions. 


During questioning, Thingstad checked the employee's records, and he stated that in the 20 years (1968‑1987) the employee was a member of Local 1281, the employee was dispatched 17 times.  Seven of these dispatches were specific requests for the employee, and 10 were open calls.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. Compensation Rate Adjustment.


AS 23.30.220(a) states in pertinent part:


(a) The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation.  It is the employee's gross weekly earnings minus payroll tax deductions.  The gross weekly earnings shall be calculated as follows:


(1)the gross weekly earnings are computed by dividing by 100 the gross earnings of the employee in the two calendar years immediately preceding the injury;


(2) if the employee was absent from the labor market for 18 months or more of the two calendar years preceding the injury, the board shall determine the employee's gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history, but compensation may not exceed the employee's gross weekly earnings at the time of injury;


The employee requests that we increase his compensation rate under one of two alternatives.  First, he argues we should include his temporary disability benefits in 1989 and 1990 as gross earnings under AS 23.30.220(a)(1).
 For support, he cites Murray v. Pool Arctic Alaska, 3AN 90‑6768 CI (July 24, 1991). There, Superior Court Judge Cranston held that workers' compensation benefits are gross earnings under AS 23.30.265(15), and the benefits must be included when calculating an employee's compensation rate.  The employer argues that Murray is "bad law" and should be ignored.


We disagree with the analysis in Murray.  Judge Cranston based his conclusion (that benefits are "gross earnings") on intent language contained in Senate Bill 219, which passed the legislature in 1991 but was vetoed by Governor Hickel.  The specific passage cited in Murray indicated an intent to "include prior temporary total disability payments within the definition of gross wages."


Judge Cranston held that the intent language must be given "great weight" pursuant to the supreme court's holding in Matanuska‑Susitna Borough v. Hammond, 726 P.2d 166, 167 n. 21 (Alaska 1986): "Subsequent legislation declaring the intent of a previous enactment is entitled to great weight, even where subsequent amendments do not explicitly purport to clarify earlier enactments they may still be probative."


We find Hammond distinguishable.  The legislation in that case was enacted and signed into law.  See also Chugach Natives, Inc. v Doyon, Ltd., 586 F. 2d 723, 731 (1978). Senate Bill 219 was vetoed.  We recognize that "[s]ome courts have referred to a vetoed bill relating to the same subject matter in construing an ambiguous act." 2A Sutherland Statutory Construction Section 51.04 (4th Ed. 1984).  However, we could find no case in which our supreme court has referred to, or given weight to vetoed legislation.


Moreover, we find that if we followed Murray and considered disability benefits as "gross earnings," we would in effect imply that the injured employee was not "absent from the labor market" under AS 23.30.220(a)(2).  We cannot envision a more conspicuous example of an injured worker being "absent from the labor market." Accordingly, the employee's request that we deem his temporary total disability benefits as "gross earnings" is denied and dismissed.


We find, on the contrary, that the employee was absent from the labor market during the two years prior to the year of injury because he was disabled and collected workers' compensation benefits.
 Therefore, we find we must apply AS 23.30.220(a)(2), and base the compensation rate on the nature of the employee's work and work history.


In making this determination, we find we must apply the supreme court's rulings in Deuser v. State, 697 P.2d 647 (Alaska 1985); State v. Gronroos, 697 P.2d 1047, 1049 (Alaska 1985); and Johnson v. RCA‑OMS, Inc., 681 P.2d 905 (Alaska 1984).
  In Johnson, the court stated:


The entire objective of wage calculation is to arrive at a fair approximation of claimant's probable future earning capacity. His disability reaches into the future, not the past; his loss as a result of injury must be thought of in terms of impact of probable future earnings, perhaps for the rest of his life.

Id. at 907, quoting 2 A. Larson, The Law of Workmen's Compensation section 60.11(d), at 10‑564 (1983) (footnote omitted).


In Deuser, the court explained:


An estimate of earning capacity is a prediction of what an employee's earnings would have been had he not been injured . . . In making an award for temporary disability, the (Board] will ordinarily be concerned with whether an applicant would have continued working at a given wage for the duration of the disability.

697 P. 2d at 649‑50, quoting Argonaut‑Insurance Co. v. Industrial Accident Comm'n, 57 Cal. 2d 589, 21 Cal. Rptr. 545, 371 P.2d 281, 284 (1962).  Accordingly, we must determine the employee's probable future earnings, during the period of disability, based on the employee's work and work history.


The employee was declared disabled in December 1991 and medically stable in December 1992.  We find we must focus on this period in determining the employees probable earnings and temporary disability compensation rate.  The parties provided little evidence on the availability of work during this period.  The employee asserted he could have worked for some person in Wasilla for an unknown time during this period, on unspecified jobs in Anchorage, or for the employer.


He contends he earned an average of $1,055.00 per week during the 7.5 weeks he worked for the employer.  He asserts that a weekly wage rate of $1,000 per week would be reasonable for his situation.


The employer argues the employee has never made an average of $1,000 per week during his career.  It points out that Joe Blackard testified the employer had no more work for the employee, and 1992 was a bad year.  It argues the only relevant years for setting a rate are 1981 to 1983 when the employee was working for extended periods.  The employer also maintains there is little available work

for foremen, the only job the employee can perform now.

 
We find the employee's testimony and work history indicates that, had he not been injured, he would have worked as a carpenter for Local 1281, or in his own construction business, depending on the availability of work.  We are not persuaded by the employee's testimony that he would have worked as a construction foreman.  Although the evidence indicates he was a "lead" carpenter on many union calls, he was nonetheless a carpenter on all 17 dispatches.  We find he was never dispatched as a foreman, and he provided no evidence he earned a foreman's wages.


We also find little persuasive evidence, in the nature of the employee's work and work history, that the employee would work any more or less often than any other member of Local 1281.  Of the 17 calls he got during his 20 years as a Member, less than 50 percent (7 of 17) were name specific.


Regarding the employee's earnings history in the years 1981 to 1991 (Hearing Exhibit 8), we first decide whether to consider his earnings from his apartment rentals.  The employee did not file tax records for the rentals, but Exhibit 8 indicates the employee earned profits in 1981 through 1983, and he suffered losses in the years 1984 through 1991.  He attributes the losses to the fact he could no longer maintain the apartments.  We find this testimony alone does not explain the substantial losses he suffered in the years 1984 to 1991, particularly since the employee testified he had the same number of tenants during all those years.


In any event, even if we concluded the rental income should be considered in calculating a compensation rate, we find his earnings were so limited that considering the income in the few years he profited would be an inaccurate, speculative addition to his probable future earnings.  Therefore, we will not consider his rental history in calculating his gross weekly earnings.


Next, we make the following findings on the employee's gross weekly earnings in the years 1981 through 1991.  These figures include the employee's gross earnings, as reflected on the chart on page three of this decision, divided by the number of weeks he was available for work (52 minus number of weeks on workers' compensation).


In 1981, the employee was available for work during 39 weeks, and he earned $15,424.00 for gross weekly earnings (GWE) of $395.49 ($15,424.00/39).
 in 1982, he earned $27,667 in 51 weeks for GWE of $542.49. In 1983, his GWE was $1047.36 ($40,847.00/39). In 1984, his GWE was $753.44 ($39,179.00/52). In 1985, his GWE was $57.14 ($2,000/35).  He had no earnings in the years 1986 or 1987, but we find he was available for work for a total of six weeks during those two years.  In 1991, the year of injury, we find the employee earned $7,991.00 in 42 weeks for GWE of $190.26.


We find we must now utilize the above amounts to predict the employee's probable earnings during the last two weeks of 1991 and all of 1992.  The only evidence on available work during 1992 is the employee's testimony that he could have found lots of work, and Joe Blackard's testimony that 1991 and 1992 were not good years. we find the employee's testimony vague and therefore unreliable because he could not provide specific, available jobs and projects during 1991 and 1992.


Blackard testified the employer would have no available work for the employee.  We give more weight on available work to Blackard's testimony than to that of the employee because Blackard owned and operated a business in 1991 and 1992 while the employee had been out of the labor market for several years.


Based on the employee’s work and wage history, and the insufficient testimony on available work during 1992, we predict that had he not been injured, he could have made a gross weekly earnings (GWE) of $478.81 during the period of his temporary disability.  This amount is the gross earnings in the 1980's and 1991 divided by the number of weeks he was not receiving workers' compensation benefits.
 His GWE is therefore $478.81 ($133,108.00/278). Based on the fact the employee is married with six dependents, the employer shall pay the employee a compensation rate of $334.34.


II. Attorney's fees, costs and interest.


The employee requested the greater of actual or statutory  minimum fees.  We find the employer controverted the employee's request for a compensation rate increase, and the employee retained an attorney who was successful in getting him an increase in his weekly temporary disability rate from $110.00 weekly to $334.34. Accordingly, we award attorney's fees under AS 23.30.145(a) on the increase in the temporary rate ($224.34).


We searched the record several times and could not find an affidavit of fees.  Therefore, we have no choice but to award statutory minimum fees. 8 AAC 45.180(b). The employer shall pay the employee a statutory minimum attorney's fee, during the period of the employee's temporary disability, based on the increase in the temporary rate resulting from this award.


The employee requested an award of costs.  However, we could find no affidavit of costs filed in accord with 8 AAC 45.180(b). Therefore, the employee's request for costs is denied.


The employee also requested an award of interest. The employer shall also pay interest pursuant to Land and Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984).


ORDER
1. The employer shall pay the employee a weekly temporary total disability compensation rate of $334.34.

2. The employer shall pay the employee's attorney statutory minimum attorney's fees based on the increase in the weekly temporary compensation rate from $110.00 to $334.34.

3. The employer shall pay the employee interest on the benefits awarded.

4. The employee's request for actual attorney's fees and costs is denied.


Dated at Anchorage, Alaska this 25th day of March, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R. Torgerson 


M.R. Torgerson,



Designated Chairman



 /s/ Jeffery A. Wertz 


Jeffery A. Wertz, Member



 /s/ Robert W. Nestel 


Robert W. Nestel, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Marvin F. Spott, employee/applicant; v. Mat‑Su, Inc., employer; and Insurance Company of North America, insurer/defendants; Case No. 9131785 and 9127512; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 25th day of March, 1993.



Flavia Mappala, Clerk
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    �The self�employment amounts were derived from Internal Revenue Service form Schedule C. The amounts shown are the sun of net income and depreciation.





    �There are 168 total hours in a seven�day week.


    �Lois Dale, a rehabilitation specialist, conducted a labor market survey for carpenter/laborer supervisor on January 22, 1993.  In her report (Hearing Exhibit 5), she concluded that these jobs  exist rarely, and she would not recommend them at this time.


    �The employee received $72,172.23 in temporary total disability benefits during 1989 and 1990.


    �We find it would be inconsistent to find under AS 23.30.220(a)(2) that the employee was out of the labor market because he was disabled, but nevertheless find the employee's disability benefits must be considered income and thus calculated Under AS 23.30.220(a)(1). If he is deemed out of the labor market, AS 23.30.220(a)(2) mandates that we calculate his compensation rate "by considering the nature of the employee's work and work history. . . ."





    �This dispute concerns a 1988 amended version of AS 23.30.220 (specifically AS 23.30.220(a)(2) which the Alaska Supreme Court has not yet construed.  The court has applied the rationale in Johnson, Deuser, and Gronroos to several cases and several different versions of AS 23.30.220. We find no language, in these cases, which leads us to believe the court will overrule these cases.


    �The employer asserts, with supporting medical testimony, that the employee was unable to work as a carpenter when he went to work for the employer.  This assertion conflicts with the testimony  of Joe Blackard who stated the employee worked as a carpenter while working for the employer.





    �We reject the employee's request that we consider the time he built his own home in 1981 (January through March = 13 weeks) as "sweat equity" to be added to his earnings.  We have previously concluded that "sweat equity" is not a periodic payment by an employer to an employee and is therefore not gross earnings under AS 23.30.265(15). Gossett v. ERA Meyers Real Estate, AWCB No. 870240 at 9, n.4 (October 12, 1987); rev'd on other grounds, Gossett v. ERA Meyers Real Estate, 4FA�87�2172 CI, rev'd on other grounds, (March 10, 1989).  Further, we made no adjustment here for the seasonal nature of construction work because the parties provided no evidence.


    � We also find some of the employee's testimony exaggerated For example, we find he could not have worked 167 hours (out of 168 hours) in one week, as he testified.


    �We derived these totals from the chart on page three of this decision.







