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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

FRED T. BREWSTER,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9212349



)

CITY OF SEWARD, POLICE DEPARTMENT,
)
AWCB Decision No.93-0078



)


Employer,
)
Filed with AWCB Anchorage



)
March 26, 1993


and
)



)

A.M.L./J.I.A., INC.,
)



)


Insurer,
)


  Defendants.
)

                                                                                 )


Employee's request that we review the Re‑employment Benefits Administrator's (RBA) decision finding him ineligible for re‑employment benefits was heard at Anchorage, Alaska on March 11, 1993.  Employee was present and represented himself.  Defendants were represented by Richard Stone, their adjuster, who is employed by Northern Adjusters, Inc.  The record closed at the conclusion of the hearing.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

It is undisputed that Employee suffered several injuries in the course and scope of his employment as a corrections officer on June 19, 1992, when he was attacked by a prisoner.  He has been disabled since then.


All physicians agree he should not return to his job at the time of injury.  His primary physician, J.E. Lewis, D.O., indicated he needs a job where he can be "free to be able to move around and stretch. . . . " Dr. Lewis said Employee should avoid prolonged "periods of standing, sitting, or lifting of any value." He said Employee would not be able to work as a preacher, a position he held while employed by the City of Seward.  Dr. Lewis indicated that for sedentary jobs Employee may need a "special chair, " but did not describe what type of chair might be required.


Employee was evaluated at the Virginia Mason Clinic in January 1993.  Thomas Williamson‑Kirkland, M.D., an orthopedic specialist, reported:


[Employee] is now six months after having an injury to his back. . . . His most significant finding is that of mild spinal stenosis or congenitally narrow spinal canal but his symptoms and behavior don't match up. . . . He has a limp in his back that is not necessary and at this point I think we are dealing with somebody who has probably got more buttock pain from tensing up buttocks muscles. . . .


Employee was also examined by Steven Fey, Ph.D., a psychologist, who reported:


The patient's gait problem is clearly learned and behavioral and something that he should be able to get over.


I suspect that there is more depression than he is willing to let on, and it has been my experience that assaulted persons frequently have a lot of psychological reactions, including fear and other such symptoms that make it difficult for then to return to their old jobs or anything similar. . . .


I think that part of the patient's dramatic overreaction has been stimulated by the adversary between him and his employer. . . .


Paula Johnson, M.A., a vocational rehabilitation counselor employed by Virginia Mason Clinic, met with Employee.  She noted that Employee has worked as a teacher and an elementary principal in private church schools.  He has substitute taught in the public schools in Alaska.  He has worked as an administrative clerk, a dispatcher, and a corrections officer, a minister, and an aircraft mechanic.  She believed Employee could return to gainful employment without further education.


Employee saw Thomas Vasileff, M.D., an orthopedic surgeon, who indicated that Employee should "seek sedentary or light type duty‑"


The RBA found Employee eligible for an evaluation for reemployment benefits. The RBA assigned Richard Stone, M.S., a certified rehabilitation counselor, to perform the evaluation.  Based on Dr. Lewis' opinion regarding Employee's physical ability to perform certain jobs, Stone found Employee did not need further re‑employment services.  Stone determined Employee had the skills to work as a dispatcher or administrative clerk.  The clerk jobs pay at least 60 percent of his hourly wage at the time of injury, and the dispatcher jobs pay the same hourly wage.


Based on this information, the RBA found under AS 23.30.041(e) that Employee was not eligible for re‑employment benefits.  Employee timely appealed that determination to us for review.


Employee testified at the hearing that he was not able to get a job with the City of Seward.  He testified he has not looked anywhere else for work.  He testified he felt he would be handicapped in getting employment because of his physical limitations and his need for a special chair.


Defendants argue the RBA did not abuse his discretion in denying further benefits.  Defendants argue there is adequate evidence to support the RBA Is determination that Employee can return to work without re‑employment benefits.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.041(d) provides in part:


Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings. . . . Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee's eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.23.110 . . . . The board shall uphold the decision of the administrator except for abuse of discretion on the administrator's part.


In Sheehan V. University of Alaska, 700 P.2d 1293, 1297 (Alaska 1985), the court stated, "This court has explained abuse of discretion as 'issuing a decision which is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive.' [footnote omitted], Tobeluk v. Lind, 589 P.2d 873, 878 [Alaska 1979 ]. " The Court has also stated that abuse of discretion exists only when the court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake." Brown v. State, 563 P.2d 275, 279 (Alaska 1977).  An agency's failure to properly apply the controlling law may also be considered an abuse of discretion.  Manthey v. Collier, 367 P. 2d 884, 889 (Alaska 1962).


In the Administrative Procedure Act the legislature provided another definition to be used by the courts in considering appeals of administrative agency decisions.  It contains terms similar to those above, but also expressly includes reference to a "substantial evidence" standard:


Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence. . . . If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in light of the whole record.


AS 44.62.570.


Employee enjoys a presumption under AS 23.30.120 that he is entitled to re‑employment benefits.  Kirby v. Alaska Treatment Center, 821 P.2d 127, 129 (Alaska 1991).  Once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer.  To overcome the presumption of compensability, the employer must present substantial evidence to the contrary. Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).


The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'." Miller, 577

P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d at 210).


If the employer produces substantial evidence to overcome the presumption, the employee must prove all elements of his case by a preponderance of the evidence.  Veco, Inc. v. Wolfer, 693 P.2d 865, 870 (Alaska 1985).  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true." Saxton v. Harris, 395 P. 2d 71, 72 (Alaska 1964).


Employee raised the presumption because there is evidence that his work‑related injury prevents him from returning to his job at the time of injury.  We find Defendants overcame the presumption.  Although Employee cannot return to his job at the time of injury, there is evidence that Employee can return to another job which pays the same hourly wage as his job at the time of injury, or to other jobs which pay at least 60 percent of his hourly wage at the time of injury.


We must now decide whether Employee proved his claim by a preponderance of evidence.  AS 23.30.041(e) provides:


An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of . . .


(1) the employee's job at the tine of injury; or


(2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury . . .


Stone did a labor market survey.  He found that in the past 12 months there had been 156 openings in the state of Alaska for administrative clerk jobs and is openings for dispatcher positions.  He concluded jobs as a dispatcher or administrative clerk exist the labor market.


Employee testified he had looked for work with the City of Seward and had not been offered a job.  He testified his wife has a good job in Seward, and he wants to remain in the Seward area.  He testified he did not think anyone would hire him because of his need to change positions frequently, and because he may need a special chair.  He did not present any evidence from any employers that they would be unwilling to hire him.


We can understand Employee's desire to remain in the Seward area and his desire to obtain employment that he feels is suitable.  However, under the law, in order to be entitled to reemployment benefits he must prove that jobs do not exist for him in the labor market, which includes not only the state of Alaska but other states as well.  He failed to do so.


On the other hand, there is ample evidence that he has the physical ability to perform sedentary to light work, that he has the training and experience to qualify for this type of work, and that this type of work exists in the labor market.  Accordingly, we find that the RBA did not abuse his discretion in finding Employee is not eligible for further benefits under AS 23.30.041. Therefore, we will affirm the RBA's decision.


ORDER

The Re‑employment Benefits Administrator's decision that Employee is not eligible for further reemployment benefits is affirmed.  We deny and dismiss Employee's request for further reemployment benefits.


Dated at Anchorage, Alaska this 26th day of March, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom 


Rebecca Ostrom,



Designated Chairman



 /s/ Robert W. Nestel 


Robert W. Nestel, Member



 /s/ D. F. Smith 


Darrell F. Smith, Member

RJO:rjo


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in superior court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska,


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Fred T. Brewster, employee/applicant; v. City of Seward, Police Department, employer; and A.M.L./J.I.A., Inc., insurer/defendants; Case No. 9212349; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska. this 26th day of March, 1993.



Charles Davis, Clerk
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    �"Labor market" is defined in AS 23.30.041(p)(3) as "a geographical area that offers employment opportunities in the following priority:


	(A) area of residence;


	(B) area of last employment;


	(C) the state;


	(D) other states;










