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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

GARY D. CADD,
)



)


Employee
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9024040



)

RON'S OILFIELD SERVICES,
)
AWCB Decision No. 93-0079



)


Employer,
)
Filed with AWCB Anchorage



)
March 26, 1993


and
)



)

ALASKA NATIONAL INSURANCE COMPANY,  )



)


Insurer,
)


  Defendants.
)

                                                                                       )


Employee's claim for medical travel expenses, per diem, and attorney's fees was heard at Anchorage, Alaska.  The hearing began on February 25, 1993 and, due to a lack of time on that date, was continued to March 3, 1993.  Employee was present on both days and represented by attorney Floyd Smith.  Defendants were represented by attorney Monica Jenicek.  The record was complete and the claim ready for decision at the hearing's conclusion on March 3, 1993.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

It is undisputed that Employee suffered an elbow injury in the course and scope of his employment on September 4, 1990 while moving 55‑gallon barrels.  Employee initially did not miss time from work or consult a doctor.  In early October 1990, he saw James Hites, M.D., who diagnosed tennis elbow. (Hites October 9, 1990 Physician's Report).  Employee testified he had gone to see Dr. Hanson, but he was out of town and Dr. Hites was covering for him.  Dr. Hites prescribed a course of Feldene which Employee took for about four months.  Later Employee apparently did see Dr. Hanson, but decided he did not want to continue treatment at that office. (Hites November 13, 1990 chart notes with subsequent annotations).


In May 1991 Employee changed physicians and began seeing Charles Essex, M.D. In his May 7, 1991, Physician's Report, Dr. Essex stated: "Radial head pain is largely resolved but pain over [right] lateral humeral epicondyle is present.  This was not specifically injected last time as "tennis elbow" was more prevalent. [Patient] elects to continue conservative treatment. .


"Dr. Essex also indicated Employee was unable to work.  Therefore, Defendants began paying time loss benefits.


Apparently Dr. Essex injected the lateral epicondyle in May 1991.  Dr. Essex offered another injection in June, but Employee refused to have another injection.


In July 1991 Employee was examined at Defendants' request by Christina Peterson, M.D., a neurologist, and Donald A. Peterson, M.D., an orthopedic surgeon.  They recommended an intensive course of physical therapy and a brace, They indicated Employee could expect symptoms to persist for six months to two years after injury. (Peterson July 13, 1991 letter).


As suggested by Defendants' physicians, Dr. Essex referred Employee to a physical therapist. (Essex August 6, 1991 Physician's Report).  Dr. Essex indicated in his November 1, 1991, report that the progress was slow, and Employee was still totally disabled.


At Defendants' request, Employee returned to Drs. Peterson and Peterson in November 1991.  Their November 16, 1991, report stated Employee was not medically stable because he had additional symptoms.  They recommended electro‑diagnostic studies and were skeptical that physical therapy would benefit Employee because of his increased subjective complaints despite the therapy "which has been diligently and appropriately applied." They believed Employee was ready to return to modified employment unless the studies indicated marked pathology.  They stated: "It is unclear to this panel why Mr. Cadd has not responded to standard treatment for epicondylitis . . . . if additional pathology is not encountered on electro‑diagnostic studies, consideration should be given to the influence of psychosocial factors upon recovery in this case."


The studies recommended by Defendants' physicians were performed by Shawn Hadley, M.D. She reported Employee had chronic lateral epicondylitis with no evidence of radial or cervical radiculopathy. (Hadley December 17, 1991 letter).


Employee testified he asked Drs. Hite, Hanson, Essex, and Peterson about further treatment and nothing was recommended or suggested.  Employee testified that the day he saw Dr. Hadley, he met with Heather Double, R.N., who is employed by Insurer, at her request.  He expressed his concern over lack of improvement, and said he wanted to see an orthopedic sports surgeon who specialized in treatment of elbows.  Employee testified he had heard about a Dr. Nelson in Seattle, and he asked Double about going to see Dr. Nelson.  Employee testified Double said Insurer would not agree to him seeing Dr. Nelson and asked for another suggestion.


Employee testified he then asked about seeing the doctor who had treated Joe Montana's elbow, and Double said they couldn't let him do that.  Employee testified he told Double he couldn’t call the doctor unless Defendants would let him go to San Francisco.  He said Double called a couple of days later and told him he could try to locate Montana's doctor.


Double testified at the hearing that she is employed by Insurer as a medical management nurse.  Her job entails "communicating information between physicians, claims handlers, medical professionals, injured workers, etc. to assist in the recovery of the [injured worker]." She testified that when she met with Employee after his EMG he informed her he was not happy with his medical care, and he was not ready to learn to live with his condition.  Double testified it was not a two‑way conversation.  She testified Employee did not ask her for the names of any physician.  She testified he mentioned Dr. Nelson's name, but she never commented on Dr. Nelson.  She said he did not ask about seeing Dr. Nelson.  Double testified that Employee "directed" her regarding his plans to travel out of state ‑‑ that he intended to see Montana's doctor.  In response to his comment about seeing Montana's doctor, Double said she would talk to Insurer about his plans.


Employee called the San Francisco 49'ers and got the name of Montana's doctor, which is Michael Dillingham, M.D. Employee arranged an appointment with Dr. Dillingham to coincide with a business trip to Portland.


Before seeing Dr. Dillingham, Employee went to see Dr. Essex again.  The doctor stated that given "the persistence of his symptoms despite negative nerve studies and with lack of response to nonsurgical intervention, he warrants subspeciality evaluation." (Essex December 26, 1991 Physician's Report).  Employee testified at hearing that he asked Dr. Essex to refer him to an Anchorage physician.  In his deposition, Employee testified he did not ask Dr. Essex for a referral because Dr. Essex had told him it would take time to research, and Dr. Essex didn't have time to do that.


Employee testified at the hearing that he never made any effort to investigate whether there were physicians in Anchorage who could perform the surgery which Dr. Dillingham provided.  Employee testified he never asked Defendants to provide him with the names of physicians in Anchorage who could perform the surgery.


Employee testified he contacted Defendants' adjuster, and she said he could go to see Dr. Dillingham.  He asked about Defendants paying the $258 airfare from Portland to San Francisco.  Defendants' adjuster, Sherry Arbuckle, testified that when Employee called her and asked if he could see Dr. Dillingham, she first told him Defendants would pay the doctor's charges but not Employee's travel expenses to San Francisco because he had already changed treating physicians once.  About a week later, Arbuckle spoke again with Employee.  She testified she had talked with her supervisor and tried to tell him that "we felt that there were doctors in Alaska that probably could treat Mr. Cadd for his condition." She told Employee again that Defendants would pay for the treatment, but not for travel expenses.


Dr. Essex testified that had he been asked for a referral for surgery, he would have referred Employee to an Anchorage physician. (Essex Dep. at 12).  Dr. Essex was asked to whom he would have referred Employee, and he said:


I would have actually had to research that just a bit more as there's a good selection of orthopaedic surgeons in Anchorage and I ‑‑ I would have used inside channels to get an opinion about who's who for this particular -- This is not a common surgery, and I have not had to refer a tendon reimplantation case here ever, so I would be starting out from scratch in order to find the best person.

(Id. at 12 ‑ 13).


When asked if it was medically necessary for Employee to leave the state for medical treatment, Dr. Essex testified:


The key word is necessity, and from an absolute necessity point of view, I would say no.  There's more to medical care than the technical aspects of it, and a good bit of what a person needs is the feeling of wellness, and I don't think you can really separate a person's need for care from their technical needs. . . . Surgery is risky any way you look at it, and to go to a surgeon that you don It have confidence in would be a very difficult thing. . . . so I really think you've got a discrepancy between technical necessity and the adequacy of care as defined from the whole picture.

(Id. at 13 ‑ 14).


Employee testified he saw Dr. Dillingham on January 20, 1992, who recommended an MRI and another nerve conduction test.  These tests were done as, well as physical therapy, and Employee returned to Dr. Dillingham on January 31, 1992.  Dr. Dillingham reported Employee's posterior interosseus had cleared but he still had epicondylar pain.  Dr. Dillingham obtained Defendants' permission to perform surgery. (Dillingham January 31, 1990 Progress Note).


Employee remained in the San Francisco area after the tendon transposition surgery, and had more physical therapy.  His problems increased.  He saw Dr. Dillingham on April 13, 1992 who indicated the swelling had gone down as well as wrist soreness.  On April 20, 1992, Employee was discharged to a home therapy program until he returned to Alaska and resumed physical therapy.


Employee returned to see Dr. Dillingham in May and June 1992.  Another surgical procedure was done in June.  A third surgical procedure has been recommended but not performed.  Employee testified Defendants have not authorized the third surgery.


Arbuckle testified the surgery was authorized in July 1992, and Dr. Dillingham's office was informed of this authorization, but Employee elected to return to Alaska rather than have the surgery.  Arbuckle testified the surgery was later rescheduled, and again authorized but did not occur.  She testified that the surgery is still authorized by Defendants.  Dr. Dillingham's January 8, 1993 letter stated that he "anticipate[s] seeing him again if we do get permission to carry out the removal of the Mytec."


Employee testified he is still in pain.  We observed him throughout the hearing.  He moved the arm freely, and had no noticeable restrictions.


Employee paid the airfare for four round trips from Alaska to California.  He seeks reimbursement of $2,020.00. He traveled by car while in California to medical appointments, and he made one trip to Defendants' office in Anchorage for a total of 7,853 miles.  He seeks reimbursement at 30 cents per mile, or $2,355.90, Employee stayed with a relative while in California.  He seeks per diem of $100.00 per day while in California for a total of $15,400.00.


Defendants contend it was not necessary or reasonable for Employee to travel to California for surgery.  They contend the "nearest adequate medical facility" is in Anchorage.  In September of 1992 Defendants had Ross Brudenell, M.D., an orthopedic surgeon, review Employee's medical records.  He described Dr. Dillingham's February 1, 1992, surgery as relatively standard.  He testified: "It's a relatively common procedure, it has a very controversial history with respect to which patients to whom you apply it. . . . And I'm reasonably certain that given my knowledge of the orthopedic surgery personnel in Alaska, I believe it could have been performed in Alaska." (Brudenell Dep. at 9).


Dr. Brudenell went on to testify surgery is controversial because "[t]he results of this procedure are highly variable.  And that variability is most notable in the workmen's compensation population of patients." (Id. at 10).  Later he testified: 


I would have ‑‑ personally I would have turned down a workmen's compensation case for surgery. Today I would not operate on a workmen ['] s compensation case for this problem, because the results simply are not reliable. . . . I can say that I've had several conversations with the single special ‑‑ sub‑specialty trained, upper extremity surgeon whom we have in Alaska, and he has a similar philosophy." 

(Id. at 13 ‑ 14).


Regarding the subsequent procedures, Dr. Brudenell testified:


All surgeons are somewhat reluctant to do a follow‑up procedure . . . [P]robably I should bring in the concept of the liability the surgeon has to take on if he is treating a patient who already has a marginal result. . . . But without that, even without that I think it's ‑‑ it's most surgeons are unwilling to take over some else's problems . . . . So, I think all of us have done it, we just tend to try to steer away from that if we can.

(Id. at 18 ‑ 19).


Defendants contend that even if we determine Employee's travel to San Francisco is compensable, we should not award the requested per them expenses.  First, they contend that because Employee has no receipts for room and board, under our regulations he cannot be paid.  Second, even if he is paid, it should be at the long‑term per them rate of $60 per day, rather than the $100 per day requested.  Third, because Employee's first visit to Dr. Dillingham followed directly from his trip to Portland, he should not be awarded per diem for the five days he stayed in San Francisco before his appointment with Dr. Dillingham.


Defendants contend we should not award Employee the mileage expense to travel to Anchorage to see Mary Moran, who works for Defendants.  Employee testified he returned from Outside to Alaska on a Friday or Saturday, and there was a message to call Moran.  He had to come to Anchorage the following Monday, so he called her while he was in town.  She asked him to come to Defendants' office to review some papers.  Arbuckle testified it was not necessary for Employee to make a trip to Anchorage to review the papers.  He should have phoned Moran as she asked, and the papers could have been sent to him.


Employee's attorney filed a statement of legal services and asks that we award attorneys fees for 30.8 hours of work.  Defendants objected to the late request for a reasonable fee.  Defendants noted that Employee's claim only requested minimum statutory attorney's fees.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. NEAREST ADEQUATE MEDICAL FACILITIES.


AS 23.30.030(2) provides in part that the insurer shall pay "transportation charges to the nearest point where adequate medical facilities are available."


In Alcan Elec. v. Bringmann, 829 P.2d 1187, 1189 (Alaska 1992), the court hold that the presumption of compensability in AS 23.30.120(a) applies to a claim for medical transportation costs.  Subsection 120(a) provides in part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of the chapter.


The court has discussed the presumption in cases involving the relationship of the condition to the employment or whether an injured worker continues to be disabled.  In Burgess Co. v. Smallwood, 623 P.2d 313, 316 (Alaska 1981), (Smallwood II), the court held the employee must establish a preliminary link between the injury and the employment for the presumption to attach. if [I]n claims 'based on highly technical medical considerations, I 'medical evidence is often necessary in order to make that connection." Smallwood II, 623 P.2d at 316.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved." Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


Once the employee makes a prima facie case of work relatedness the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 870.  To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work‑related.  Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'." Miller, 577 Pd. at 1046 (quoting Thornton v.Alaska Workmen's Compensation Board, 411 P.2d at 210).


The standards used to determine whether medical evidence is needed to establish the preliminary link apply to determining whether medical evidence is needed to overcome the presumption. Wolfer, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869. if the employer produces substantial evidence the injury was not work‑ related, the presumption drops out, and the employee must prove all elements by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


A longstanding principle we must include in our analysis is that inconclusive or doubtful medical testimony must be resolved in the employee's favor.  Land & Marine Rental Co. v. Rawls, 686 P. 2d 1187, 1190 (Alaska 1984); Kessick v. Aleska Pipeline Service Co., 617 P. 2d 755, 758 (Alaska 1980) ; Miller v. ITT Arctic Services, 577 P. 2d 1044, 1049 (Alaska 1978); Beauchamp v. Employers Liability Assurance Co., 477 P.2d 933, 996‑7 (Alaska 1970).


Bringmann's Claim also involved a request for travel expenses for surgery.  The court noted that under Olson v. ATC/Martin J.V., 818 P.2d 669, 675 (Alaska 1991), the presumption applies to continuing medical care.  The court went on to state: "Bringmann's transportation expenses to California for treatment were clearly part of his ongoing medical rare.  Thus we hold that the Board erred in failing to apply the presumption . . . to Bringmann's transportation costs." Because Defendants admit Dr. Dillingham’s medical care is related to Employee's injury and because Employee seeks expenses to travel to see Dr. Dillingham, under Bringmann we must conclude Employee enjoys the benefit of the presumption.


The court in Bringmann did not specifically discuss how the presumption could be overcome.
  The court did quote from Braewood Convalescent Hospital v. Worker's Compensation  Appeals Board, 666 P.2d 14,20 (Cal. 1983), that "the employer must present evidence demonstrating the availability of a similar, or equally effective program in a more limited geographic area closer to (the injured worker's] domicile."


Bringmann was treated by a doctor in California who performed six procedures in one operation.  In response to the defendants' argument that they presented evidence that a doctor in a geographic area closer to the employee was capable of performing the individual procedures, the court stated:


There is no evidence to suggest that Dr. Nolan considered the combination of the six procedures that Dr. Kerns performed on Bringmann, although he testified he could have performed each of the procedures individually.  Furthermore, Alcan presented no evidence that any other doctor in Alaska considered or recommended that combination of surgical procedures. . . . If a doctor does not provide an option to the patient, regardless of the doctor's skill level, the option is unavailable to that patient.  Alcan has failed to demonstrate that 'adequate medical facilities" were available within the state.  Bringmann's evidence, together with the unrebutted presumption, satisfied his burden of proof that adequate medical treatment was unavailable in Alaska.


From this discussion, we conclude that to overcome the presumption, Defendants must present evidence that a doctor closer to Employee's domicile has considered or recommended the procedure performed by Dr. Dillingham.
 The court did not require Bringmann to ask his attending physician to perform the surgery or to investigate whether other physicians nearer his domicile would be willing to perform the surgery.


Defendants do not dispute that the surgery Dr. Dillingham performed was reasonable and necessary.  Instead, they argue it could have been done in Alaska.  However, none of the doctor's Employee had seen had considered or recommended the surgery.  In fact, Defendants' witness testified he would not perform the surgery because Employee's claim was still in litigation.  He also testified that the only doctor in Alaska with a subspeciality in treating upper extremities shares this opinion.


We find surgery in Alaska was not an option offered to Employee. As in Bringmann, we find Defendants' evidence does not overcome the presumption. Although Dr. Brudenell testified the surgery could have been done in Alaska, neither he nor Dr. Lipke would have done surgery because Employee's claim was still in litigation. There is no evidence that any of the doctors who Dr. Brudenell testified could have done the surgery, would have been willing to do surgery. Given the evidence and the unrebutted presumption under the Bringmann analysis, we have no choice but to conclude that Dr. dillingham was the nearest adequate medical facility.

II. TRAVEL COSTS


A. AIRFARE AND MILEAGE


Because we found Dr. Dillingham was the nearest adequate medical facility, we find Employee is entitled to airfare to see Dr. Dillingham. Defendants objected to Employee's early arrival in California (five days before his appointment with Dr. Dillingham) because he went directly to California from his Portland business meeting. We agree he did not need to be there five days early. However, this would have meant his return from Portland to Kenai, and then flying from Kenai to California.  Accordingly, Defendants owe round trip airfare from his home to California for the first visit with Dr. Dillingham. Based on the information Employee submitted regarding his travel expenses, we find the cost of this trip would have been $672.00. Of course, if the tickets Employee purchased for his other travel had a penalty for changing travel dates, Defendants will have to pay the penalty because Employee's return date would have changed once surgery became necessary.


Defendants contend we should not award the cost of the trip to California in December 1992 because Employee planned to travel anyway to visit his family for the holidays. Employee testified in his deposition that he knew it was necessary to return to Dr. Dillingham for a recheck. He was examined by Dr. Dillingham in January 1993 during the trip for the holidays. There is no evidence indicating that the January 1993 doctor's visit was unreasonable or unnecessary.  We do not find the dual purpose nature of the trip a reason to deny travel costs.  Accordingly, we award the airfare and associated travel expenses to see Dr. Dillingham in January 1993.


Defendants do not object to Employee's request for mileage for visits to physical therapy and his physician's office.  They do object to his request for a 315 mile round‑trip to Anchorage to see Mary Moran.  They contend he could have spoken with her on the phone.  We find the testimony is consistent that Moran called and left a message for Employee to call her.  He returned her call once he had made the trip to Anchorage.  She then suggested he come to her office; she did not request that he make the trip into Anchorage.  Accordingly, we find the trip to Anchorage was not requested by Defendants and was not necessary.  We deny Employee's request for mileage reimbursement.

B. PER DIEM


Our regulation 8 AAC 45.084(e) provides:


A reasonable amount for meals and lodging purchased when obtaining necessary medical treatment must be paid by the employer if substantiated by receipts submitted by employee. Reimbursable expenses may not exceed the per them amount paid by the state to its supervisory employees.


Employee testified he stayed with his family while seeking treatment by Dr. Dillingham.  He did not submit any receipts for lodging or meals, although he testified in his deposition that he had receipts for groceries he purchased during his stay.  His family did not ask for payment, and he did not pay his family anything.  Employee seeks the comparable worth of the meals and lodging provided by his family.  Alternately, he seeks the per them rate paid to the state's supervisory employees.


Defendants refused to pay Employee anything because he did not submit expense receipts.  Our regulations require reimbursement only when the expenses are substantiated by receipts.  Even then, we limit the amount for expenses to that paid to traveling state employees. Because Employee did not submit his expense receipts, we find there is nothing to reimburse. Accordingly, his request for per diem or comparable worth will be denied.

III. ATTORNEY'S FEES AND COSTS


We next consider Employee's request for costs and attorney's fees.  AS 23.30.145 provides in pertinent part:


(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . . In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.


(b)if an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall 'make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fees.  The award is in addition to the compensation or medical and related benefits ordered.


The fee due under subsection 145(a) is for compensation benefits awarded, not medical benefits.  See AS 23.30.265(8) and AS 23.30.265(20); State of Alaska v. Brown, 600 P.2d 9 (Alaska 1979).  In this case, no compensation benefits were awarded.  Because we awarded only airfare expenses and have not awarded any compensation, we find subsection 145(a) is not applicable to this claim.  Accordingly, we cannot award a fee under that subsection.  Huffman v. American Guard Alert, AWCB Decision No. 91‑0301 (Nov. 22, 1991).


Employee also seeks an attorney's fee under subsection 145(b) for the medical benefits obtained.  We find Defendants resisted paying medical benefits, and we can award a fee under subsection 145(b). Alaska Interstate v. Houston, 586 P. 2d 618, 620 (Alaska 1978). our regulation 8 AAC 45,180(d)(1) requires that a fee requested under subsection 145(b)


[B]e verified by an affidavit itemizing the hours expended as well as the extent and character of the work performed, and if a hearing is scheduled, must be filed at least three working days before the hearing on the claim for which the services were rendered; at hearing the attorney may supplement the affidavit by testifying about the hours expended . . . after the filing of the affidavit.  Failure by the attorney to file the request and affidavit in accordance with this paragraph is considered a waiver of the attorney's right to recover a reasonable fee in excess of the statutory minimum fee under AS 23.30.145(a), if AS 23.30.145(a) is applicable to the claim, unless the board determines that good cause exists to excuse the failure to comply with this section.


Defendants objected to the last minute request for a reasonable fee under subsection 145(b) when the claim filed on August 19, 1992, sought only statutory fees.  Added to the surprise of a last minute request is the failure to file the affidavit in advance of the hearing as required by our regulations. In addition, the statement of fees filed with us was not an affidavit as required by our regulation.


Because Employee's attorney did not comply with AS 23.30.145(b) and 8 AAC 45.180(d), we are unable to award a fee under subsection 145(b). Williams v. Cooper River Native Assoc., AWCB Decision No. 90‑0311 (Dec. 21, 1990); aff’d 3AN‑91‑683 CI (Alaska Super. Ct.) (March 27, 1992).


our regulation permits supplementing the record at the hearing regarding the work performed after the affidavit was filed.  Even though an attorney fails to file an affidavit, we have awarded an attorney fee under subsection 145(b) for the time spent at the hearing.  We explained our reasoning in Cameron v. MarkAir, Inc., AWCB Decision No. 91‑0311 (Dee. 31, 1991).  See Huffman; Anderson v. Alaska Pulp Corp., AWCB Decision No. 92‑0031 (Feb. 12, 1992).


Employee's hearing lasted four hours.  We award a reasonable fee, to the extent permitted under subsection 145(b) and 8 AAC 45.180(d)(1), of $600.

B.  LEGAL COSTS


Under 8 AAC 45.180(f) we may award necessary and reasonable legal costs relating to the issues upon which Employee prevailed. Our regulation requires "a statement listing each cost claimed, and . . . an affidavit stating the costs are correct and that the costs were incurred in connection with the claim." We do not rule upon the request for costs at this time.  Instead, we direct Employee to comply with our regulation and file the statement and affidavit, serving Defendants with a copy.  If Defendants dispute any of the costs claimed by Employee, we retain jurisdiction to hear the dispute after Employee complies with AS 23.30.110(c) and files another affidavit of readiness to proceed.


ORDER

1. Defendants shall pay Employee's airfare for four trips to California and mileage expenses in accordance with this decision.


2. Employee's request for per diem or comparable worth of the value of the meals and lodging provided by his family is denied and dismissed.


3. We award an attorney's fee of $600.00.


4. We retain jurisdiction to award legal costs in accordance with this decision.


Dated at Anchorage, Alaska this 26th day of March, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom 


Rebecca Ostrom, 



Designated Chairman



 /s/ D.F. Smith 


Darrell F. Smith, Member

DISSENT OF BOARD MEMBER HAGEDORN


I dissent from the majority's decision awarding airfare expenses to Employee.  First, I believe the majority has read Bringrmann too broadly. I believe Bringmann applies to cases involving a combination of medical procedures to be performed at one time, not relatively standard procedure as was performed on Employee.  Even if Bringmann applies to this claim, I find Dr. Essex' and Dr. Brudenell's testimony, when read under the Wolfer standard as discussed in Big K Grocery v. Gibson, 836 P.2d 941 (Alaska 1993), is adequate to overcome the presumption of compensability.


Once the presumption is overcome, I find Employee must prove that he was treated at the nearest adequate medical facility.  I find he did not.  Although he took the time and effort to track down Joe Montana's doctor, he never made any effort to locate a physician in Anchorage to treat his condition.


I believe the law requires the injured worker to seek the nearest adequate medical facility, and I find Employee never made any effort to locate a doctor in the Anchorage area or, failing that, to locate one in the Seattle area.  I believe the court's analysis in Bringmann, which appears to put the burden on the treating physicians to offer the treatment that the injured worker eventually obtains, applies only when the employer does not overcome the presumption.


Because I would deny Employee's airfare and mileage expenses, I would deny Employee's request for an attorney's fee.  I agree with the majority's opinion denying per diem expenses.



 /s/ S.T. Hagedorn 


S.T. Hagedorn, Member

RJO:rjo


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in superior court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the 'matter of Gary D. Cadd, employee/applicant; V. Ron's Oilfield Services, employer; and Alaska National Insurance Company, insurer/defendants; Case No. 9024040; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, this 26th day of March, 1993.



Charles Davis, Clerk

SNO

�








    �In Grainger v. Alaska Workers’ Compen. Bd, 805 P.2d 976, 977 (Alaska 1991), the Court explained two possible ways to overcome the presumption: (1) produce substantial evidence which provides an alternative explanation which, if accepted, would exclude work�related factors as a substantial cause of the disability; or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.  This explanation does not appear to be relevant to a claim for medical travel expenses.





    �We realize the awkward situation in which the employer/insurer is placed by Bringmann.  The employee’s treating physician, who is not their agent and over whom they have no control, must offer the procedure to the employee that is eventually performed in order for that "option" to be available.  The employee, who is clearly capable of investigating and seeking out treatment in other states, is under no obligation to investigating whether a physician closer to his home is able and willing to provide the same treatment.





    �  Of course, Employee’s case is complicated by the 1988 amendment to AS 23.30.095 (a).  This amendment became effective after Bringmann’s injury.  Subsection 95(a) provides in part:


	When medical care is required, the injured employee may designate a licensed physician to provide all medical and related benefits.  The employee’s choice of attending physician without the written consent of the employer.  Referral to a specialist by the employee’s attending physician is not considered a change in physician.


	Defendants first resisted letting Employee see Dr. Dillingham because he had already changed doctors.  Later they agreed to his seeing Dr. Dillingham.  Because their consent was necessary and was given, even if the employee is required to look for a physician closer to his home, it would appear Employee was no longer so obligated once Defendants agreed to his change in doctors.










