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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

THOMAS R. KIMBRELL,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9108728



)

JOE'S OILFIELD SERVICES,
)
AWCB Decision No. 93-0081



)


Employer,
)
Filed with AWCB Anchorage



)
March 26, 1993


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

                                                                                  )


This matter came before us on March 12, 1993, in Anchorage, Alaska.  The employee was not present and not represented by his attorney, Joseph A. Kalamarides.  The employer and its insurer (insurer) were represented by attorney Randall J. Weddle.  The record closed at the conclusion of the hearing.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

It is undisputed that the employee injured his right hand and wrist while working for the employer on April 17, 1991.  The insurer accepted his claim and paid medical expenses, temporary total disability benefits, and permanent partial impairment benefits.


On April 17, 1992, the Reemployment Benefits Administrator (RBA) received a letter from the employee requesting an eligibility evaluation for reemployment benefits under AS 23.30.041.  On June 25, 1992, the RBA assigned a rehabilitation specialist to complete a vocational evaluation.  The rehabilitation specialist submitted her report to the RBA on October 22, 1992.  In a letter to Kimbrell dated February 4, 1993, the RBA notified him that he was eligible for reemployment benefits. on February 16, 1993, the insurer filed a petition appealing the RBA’s determination of eligibility.  A hearing on the matter was scheduled for March 12, 1993.


On March 1, 1993, Kalamarides filed a petition requesting that the March 12, 1993 hearing be continued.  He stated in an attached affidavit that he would not be in the United States at the time of that hearing and there were no other attorneys in his office to represent his client.


At the hearing on March 12, 1993, Weddle stated that the insurer did not object to Kalamarides' petition, We did not continue the hearing, but canceled it and memorialize that action here.


We based our decision to cancel the hearing on 8 AAC 45.074(a)(5) which states that a scheduled hearing can be canceled if "irreparable harm will result from a failure to grant the requested continuance."


We found that because Kimbrell's claim involved complex legal and vocational rehabilitation issues, not matters a layman would be familiar with, irreparable harm would result if the hearing were to proceed without Kalmarides’ representation.  Since the hearing was canceled, the affidavit of readiness for hearing was rendered inoperative and the employer must file another affidavit of readiness for hearing within the time limits set by §110(c).  That statutory provision provides in part, "If the employer controverts a claim on a board‑prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied." See, for example, Adams v. Valdez Outfitters, AWCB No. 90‑0111 (May 23, 1990); aff’d 3AN 90‑5336 CI (Alaska Super. Ct. July 16, 1991).


ORDER

Our scheduled March 12, 1993 hearing on the employee's claim is canceled.  The affidavit of readiness for hearing is rendered inoperative.


Dated Anchorage, Alaska this 26th  day of March, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder 


Russell E. Mulder, Esq.



Designated Chairman



 Michael A. McKenna 


Michael A. McKenna, Member



 /s Marc D. Stemp 


Marc Stemp, Member

REM:dt


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order nay be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Thomas Kimbrell, employee/applicant; v. Joe's Oilfield Services, employer; and Alaska National Insurance Company, insurer/defendants; Case No. 9108728; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 26th  day of March, 1993.



Dwayne Townes, Clerk
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