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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

DAN POMEROY,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9034051



)

VERN TOMLINSON,
)
AWCB Decision No. 93-0082

D/B/A TOMLINSON FISHERIES,
)

(Uninsured)

)
Filed with AWCB Anchorage



)
March 26, 1993


Employer,
)


  Defendant,
)

                                                                                       )


We heard this claim for benefits in Anchorage, Alaska on February 24, 1993.  The employee was not present but was represented by attorney Joseph Kalamarides.  The employee did testify telephonically.  The employer did not appear for the hearing.  After reviewing the hearing record, we determined the employer had been sent notice of the hearing to its last known address, via both certified and regular mailings.  Under AS 23.30.110 and 8 AAC 45.070(f)(1), we decided to proceed with the scheduled hearing.


ISSUES

1. Whether to award the employee temporary total disability benefits from October 27, 1990 and continuing.


2. Whether to award medical benefits totaling $79,724.00.


3. Whether to award interest.


4. Whether to reduce to a lump sum to get a default order.


5. Whether to award statutory minimum attorney's fees, if we award benefits.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. Temporary Total Disability Benefits and Compensation Rate.

AS 23.30.265(10) defines disability as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment(.)"


AS 23.30.185 states:


In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.


In determining whether the employee's claim is compensable, we must apply the statutory presumption found in AS 23.30.120(a) and analyzed in cases by the Alaska Supreme Court.  AS 23.30.120(a) provides in pertinent part.  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


The supreme court has held that the presumption applies to any claim for compensation under the workers' compensation statute.  This includes issues of the work relationship of the original injury or aggravations or accelerations of pre‑existing conditions, or combinations with those pre‑existing conditions Burgess Construction v. Smallwood (Smallwood II) , 623 P. 2d 312, 316 (Alaska 1981).  In addition, the supreme court has held recently that the presumption applies to non‑causation issues, including continuing disability (Bailey v. Litwin Corp., 713 P.2d 249, 254 (Alaska 1986); continuing medical treatment or care (Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991)); and reemployment benefits under AS 23.30.041 (Kirby v. Alaska Treatment Center, 821 P.2d 127, 127 (Alaska 1991)).


The supreme court has held that before the statutory presumption attaches to a claim, the employee must establish a preliminary link between the injury and employment.  Smallwood II, 623 P.2d 312, 316 (Alaska 1981).  This link is established when the employee presents "some evidence that the claim arose out of, or in the course of, employment . . . ." Id.


If the employee presents sufficient evidence to establish the link, the presumption of compensability attaches and shifts the burden of production to the employer.  VECO v. Wolfer, 693 P.2d 865, 870 (Alaska 1985).  The employer must then present substantial evidence to overcome the presumption. Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  "Substantial evidence" is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion." Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)).  If the employer produces substantial evidence, the presumption drops out, and the employee must then prove all the elements of his claim by a preponderance of the evidence.  Wolfer, 693 P.2d at 870.


The employee was the only witness at the hearing.  Based on his uncontradicted testimony, we find he has established the presumption that his claim is compensable.  This finding is supported by his testimony he suffered a back injury on October 27, 1990 while working as a carpenter/laborer for the employer, Vern Tomlinson, in Egegik, Alaska.  We find he hurt his low back while carrying a pile of roofing material which landed on him when he fell at the bottom of a hill.  He testified he flew to Anchorage, where the employer told him an injury report would be filed.  We find no report has ever been filed.


We must next determine whether the employer has overcome the presumption with substantial evidence.  We find it has not done so, since it failed to show up at the scheduled hearing, and has otherwise failed to respond to pleadings in this matter.  Therefore, we find the employee's claim compensable.


We must next determine the nature and extent of disability.  We find, based on the employee's uncontradicted testimony, and the medical records filed in this matter, that the employee became totally disabled on October 27, 1990, and he has remained totally disabled for the entire period since then.
 This finding is supported by the employee's testimony that he still gets "shooter pains" down his legs, and he is still unable to work as a carpenter/laborer, jobs which he is trained for.
 Accordingly, the employer shall pay the employee temporary total disability benefits from October 27, 1990 and continuing.


Regarding a compensation rate, AS 23.30.220(a) states in pertinent part:


(a)The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation. It is the employee's gross weekly earnings minus payroll tax deductions.  The gross weekly earnings shall be calculated as follows:


(1) the gross weekly earnings are computed by dividing by 100 the gross earnings of the employee in the two calendar years immediately preceding the injury(.)


We find, based on the employee's testimony, that he earned $24,662.34 in 1988 and $14,777.75 in 1989 for a total of $39,444.  This calculates to a gross weekly earnings of $394.44, and a temporary total disability rate of $251.61. The employer shall pay the employee at this rate for the period noted above.

II. Medical Costs.


AS 23.30.095 states in part:


(a)The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee.  However, if the condition requiring the treatment, apparatus, or medicine is a latent one, the two‑year period runs from the time the employee has knowledge of the nature of the employee's disability and its relationship to the employment and after disablement.  It shall be additionally provided that, if continued treatment or care or both beyond the two‑year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require.


We find that as of February 5, 1993, the employee has incurred $79,724.00 in medical costs related to his October 27, 1990 injury. (See Hearing Exhibit No. 1).  The employer shall pay the employee $79,724.00.

III. Attorney's Fees and interest.


We find the employer has controverted in fact the employee's claim for benefits, and the employee retained an attorney who was successful in prosecuting his claim for benefits.  We find an award of fees under AS 23.30.145(a) is appropriate.  The employee has requested statutory minimum fees, and we hereby award those fees on all temporary disability benefits awarded, and on continuing benefits.  The employer shall pay the appropriate amount.


Regarding attorney’s fees on medical costs, such fees are not awardable under AS 23.30.145(a). Williams v. Colpiper River Native Association, AWCB No. 90‑311 at 26 (December 21, 1990); aff’d 3AN‑91‑683 CI (March 27, 1992).  However, we may award fees under AS 23.30.145(b) . In applying that section here, we find the employer failed to pay medical benefits within 15 days after they became due.  As we previously found, the employee retained an attorney who successfully prosecuted his claim for medical benefits.  Therefore, an award of fees based on medical benefits is due.


Our regulation 8 AAC 45.180(d)(1) requires those requesting a fee under AS 23.30.145 (b) to submit an affidavit within three hearing days before the hearing on the claim.  Failure to do so "is considered a waiver of the attorney's right to recover a reasonable fee in excess of the statutory minimum fee under AS 23.30,145(a), if AS 23.30.145(a) is applicable to the claim, unless the board determines that good cause exists to excuse the failure to Comply with (8 AAC 45.180(d)(1))."  Since AS 23.30.145(a) is also applicable to this claim, we find an award of minimum statutory fees on the medical benefits appropriate.  Therefore, the employer shall pay the employee's attorney minimum statutory fees on the medical benefits awarded.


The employee also requests interest.  The employer shall pay interest on all benefits awarded.  Land & Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984).

IV. Default Order.


The employee has requested that we reduce this award to a lump sum so he may get a default order against the employer.  However, a default order must be issued in accordance with AS 23.30.170(a). Under that section, the person to whom compensation is payable, may apply for a supplementary order of default "30 days after the compensation is due . . . . "  Since the time to pay on this order does not begin until it is issued, the employee must wait 30 days to apply for default.
  Therefore, his request is denied at this time.


ORDER

1. The employer shall pay the employee temporary total disability benefits at the weekly rate of $251.61 from October 27, 1990 and continuing.


2. The employer shall pay the employee medical costs in the amount of $79,724.00.


3. The employer shall pay the employee statutory minimum attorney's fees on all temporary disability benefits awarded, and on all medical benefits awarded, pursuant to 8 AAC 45.180.


4. The employer shall pay the employee interest on all benefits awarded.


5. The employee's request for a supplementary order of default is denied at this time.


Dated at Anchorage, Alaska this 26th day of March, 1993.



ALASKA WORKERS’  COMPENSATION BOARD



 /s/ M.R. Torgerson 


M.R. Torgerson,



Designated Chairman



 /s/ Michael A. McKenna 


Michael A. McKenna, Member



 /s/ Robert W. Nestel 


Robert W. Nestel, Member

MRT:dt


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Dan Pomeroy, employee/applicant; v. Vern Tomlinson, d/b/a/ Tomlinson Fisheries, employer (uninsured), defendant; Case No. 9034051; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, this 26th day of March, 1993.



Dwayne Townes, Clerk

SNO

�








    �See medical summaries filed August 31, 1992 and November 12, 1992.


    �The medical records show that employee received conservative treatment for several months, and was then placed in a wheelchair for three months before being subjected to back surgery.  He was again placed in a wheelchair for a month following surgery.  He has received physical therapy and currently attends a pain programs.  He is attending school at Spokane Community College.


    �The employee should reduce the amounts awarded to a lump sum and then apply for the supplementary order when permitted under AS 23.30.170.










