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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

RANDALL R. REYNOLDS,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8406134



)

ARCO ALASKA, INC.,
)
AWCB Decision No. 93-0084



)


Employer,
)
Filed with AWCB Anchorage



)
March 26, 1993


and
)



)

ALASKA PACIFIC ASSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

                                                                                  )


We heard this claim for a compensation rate adjustment and actual attorney's fees in Anchorage, Alaska on January 28, 1993.  The employee was not present but was represented by attorney Charles Coe.  The employer and insurer were represented by attorney Timothy McKeever.  The record closed when the hearing concluded.


ISSUES

1. Whether to grant the employee's request for a compensation rate adjustment.


2. Whether to award actual attorney's fees.


CASE SUMMARY

We heard this matter pursuant to a remand from the Alaska Superior Court in Reynolds v. ARCO Alaska Inc., 3AN‑91‑6396 CI (September 16, 1992).  There, the court affirmed our determination on the employee's permanent partial disability rate, but it reversed and remanded the matter on the rate we set for temporary total disability during a five‑week period following the employee's March 24, 1984 injury.


At the remand hearing, the employee argued we should set his weekly rate at $1020.00. The employer contends the rate should be based on gross weekly earnings of approximately $1,292.61,


FINDINGS OF FACT AND CONCLUSIONS OF LAW

At the time of the employee's injury, AS 23.30.220 stated in relevant part:


(a) The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation.  It is the employee's gross weekly earnings minus payroll tax deductions.  The gross weekly earnings shall be calculated as follows:


(1) The gross weekly earnings are computed by dividing by 100 the gross earnings of the employee in the two calendar years immediately preceding the injury.


(2) If the board determines that the gross weekly earnings at the time of the injury cannot be fairly calculated under (1) of this subsection, the board may determine the employee I s gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history.


In her remand decision, superior court Judge Fabe stated in part:


In State Dept. of Transportation & Public Facilities v. Gronroos, 697 P.2d 1047 (Alaska 1985), the Alaska Supreme Court concluded that "it is entirely reasonable to focus upon probable future earnings during the period into which disability extends when the injured employee seeks temporary disability compensation." Id. at 1049. (Emphasis added.) In determining Reynolds' TTD rate of compensation, his anticipated earnings over the five‑week period of disability should have been the Board's focus.


The five‑week period includes the first four weeks immediately following the employee's injury, and a fifth week in July 1984 after his physician removed pins from the employee's ankle.


In an "Order of Clarification" dated February 4, 1993, Judge Fabe stated in part.  "The only issue which the Board should consider on remand of this case is what Mr. Reynolds' compensation rate ought to be for the 5‑week period of temporary total disability.  The Board should determine this based on the prediction of his earnings during this period."


We find, based on the above statements from Judge Fabe, that we must set the employee's temporary total disability rate based on the language of AS 23.30.220(a)(2) and the supreme court's decision in Johnson v. RCA‑OMS, Inc., 681 P.2d 905, 907 (Alaska 1985).
  Citing to Johnson, Judge Fabe stated in her decision at 5. "The objective of AS 23.30.220 is to allow the Board to formulate a fair approximation of a claimant's probable future earning capacity during the period in which compensation benefits are to be paid."


Judge Fabe also stated in her opinion at 6:


Although the Board recognized that at the time of the injury Reynolds "was paid $355.00 per day for each day he worked as a PTE” on a 17 days on/11 days off schedule, resulting in significantly higher gross weekly earnings, it declined to rely on these probable earnings for the five‑Week period of TTD compensation.


Accordingly, we will base the employee's TTD compensation rate on his probable earnings during the five weeks he was disabled in 1984.  Again, the five‑week period includes March 24, 1984 to April 20, 1984, the immediate four weeks following the employee's injury, and July 20, 1984 to July 26, 1984.


As noted in Reynolds v. ARCO Alaska, Inc., AWCB No. 880190 (July 21, 1988) (Reynolds I), the employee broke his ankle in conjunction with his job as a lead construction engineer. it is undisputed, and the superior court affirmed that the employee made $355.00 per day.
  We find, and the employer concedes, that the employee's job was not ended when he was injured, and he would have continued to work for the employer, at the same rate of pay, for the four weeks following his injury, had he not suffered a disability.


The employer points out that in the employee's testimony at the first hearing in this claim, he stated the rotation schedule consisted of him working two or three weeks, and then he would take a weekend off.  The employer asserts that under this scenario, the employee would have worked 24 days during the 28 days of disability.  We find this assertion reasonable, and find the employee would have worked 24 days at $355.00 a day for total earnings of $8,520.00.


Regarding the one‑week period in July 1984, we stated in Reynolds I at 7 that the employee mentioned a number of possible jobs, including one in Portland, Oregon which was available in the summer of 1984.  He indicated he could have worked these jobs had he not been injured.  However, we found he did not return to work until September 1984, and he testified he had "nothing concrete" lined up.  Based on this testimony, we find he did not provide sufficient specifics on wages and hours on any job which may have been available during the July 1984 disability period.  Therefore, we find the employee failed to prove he had an available job during July 1984.  Accordingly, his gross weekly earnings before lawful deductions, for the five‑week period, are $1,704.00.


Based on his tax returns, we find the employee's earnings of $8,520.00 were reported as self‑employment income. since this amount was only part of the $39,349.70 he earned from the employer in 1984, we must determine the appropriate amount of deductions to subtract from the earnings during the period of disability.  We find the employee earned $39,349.70 in gross self‑employment income, $28,261.00 in net income, and depreciation totaling $3,666.00. We further find he reported other deductions totaling $7,422.70. (See Schedule C, 1984 tax return).


The employer suggests we reduce the five weeks, of self‑employment earnings ($8,520.00) by the percentage of total deductions the employee reported in 1984. We find this method a reasonable way to reduce his partial year’s; gross self‑employment to a net income figure.  We find that, excluding depreciation, the employee reduced his gross income on his Schedule C by 19 percent ($39,349.70/$7,422.70) for other deductions.  We find 19 percent of $8,520.00 is $1,618.80. The resulting amount ($8,520.00 minus $1,618.80) is $6,901.20.


Next, we must add back a pro‑rated percentage of the depreciation reported by the employee.  We find that in 1984, his reported depreciation ($3,666.00) was nine percent of his $39,349.70 in gross income.  Therefore, we will add back nine percent of the employee's gross earnings during the five‑week period ($8,520.00 x .09 = $766.80). We find the resulting figure, $7,668.00 ($6,901.20 + $766.80) is the employee's gross earnings for the five‑week period.  Accordingly, his gross weekly earnings are $1,533.60.


As required by the supreme court in Pioneer Construction v. Conlon, 780 P.2d 995, 999 (Alaska 1989), the employee's gross weekly earnings from self‑employment must be reduced by the appropriate social security tax rate for self‑employment, rather than by the rate for "non‑self‑employed workers." The employer shall reduce the employee's gross weekly earnings to a temporary total disability compensation rate utilizing the appropriate social security tax rate and other appropriate "payroll deductions." AS 23.30.220(a). The employer shall then pay the employee the difference between the above compensation rate and the rate it has already paid the employee.


II. Attorney's Fees.


The employee requests actual attorney's fees.  We find the employer controverted the employee's request for a compensation rate adjustment, and the employee retained an attorney who successfully prosecuted his claim for a compensation rate increase.  We find an award of fees under AS 23.30.145(a) is appropriate.


The employer argues that the employee should get no more than statutory minimum attorney's fees because he failed to file his affidavit of fees three days before the hearing as required by 8 AAC 45.180(b). we find the attorney filed his affidavit on January 25, 1993, and the hearing took place January 28, 1993.  We find the affidavit was not filed three days before the day of hearing. 8 AAC 45.063(a). Therefore, the employees request for actual attorney's fees is denied and dismissed.  Under AS 23.30.145(a) and 8 AAC 45.180(h), we award the employee minimum statutory fees based on the increase in his compensation rate.  The employer shall pay fees based on the compensation rate awarded minus amounts already paid for the five‑week period.


ORDER

1. The employer shall pay the employee a compensation rate based on gross weekly earnings of $1,533.60. This amount must be reduced by the correct social security rate for self‑employment,

and other payroll deductions.  The appropriate rate shall be offset by amounts already paid.


2. The employer shall pay the employee's attorney minimum statutory fees, under AS 23.30.145(a), on the compensation rate awarded minus the rate already paid.


Dated at Anchorage, Alaska this 26th day of March, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R. Torgerson 


M.R. Torgerson,



Designated Chairman



 /s/ Marc D. Stemp 


Marc D. Stemp, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the off ice of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Randall R. Reynolds, employee/applicant; v. ARCO Alaska, Inc., employer; and Alaska Pacific Assurance Co., insurer/defendants; Case No. 8406134; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 26th day of March, 1993.



Flavia Mappala, Clerk
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    �In our decision, we established one compensation rate for both temporary and permanent disability.  Reynolds v. ARCO Alaska, Inc., AWCB No. 91�0193 (June 28, 1991).  In doing so, we were simply following board precedent.  Citing Argonaut Ins. Co. v. Industrial Accident Com'n, 57 Cal.2d 589, 21 Cal. Rptr. 545, 548 371 P.2d 281, 284 (1962), Judge Fabe held we were "required to fix the correct rate for each type of compensation."  Superior Court decision at 8�9).





    �We find Judge Fabe affirmed our utilization of AS 23.30.220. (a)(2) in our 1991 decision.  See Superior Court Opinion at 4�6.





    �Under his written contract with the employer, the employee was supposed to work on either a 17 days on, 11 days off shift, or nine days on, five days off shift.










