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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JOHN KRIER,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9127877



)

NANA/MARRIOTT,
)
AWCB Decision No. 93-0085



)


Employer,
)
Filed with AWCB Anchorage



)
March 30, 1993


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

                                                                                       )


We met in Anchorage,
 Alaska on 5 March 1993 to determine if a Board ordered independent medical evaluation (IME) is required.  Employee is represented by attorney Michael J. Jensen.  Defendants are represented by attorney Theresa Hennemann.  By agreement, the parties submitted written hearing briefs and we decided the issue based on the briefs.  We concluded our deliberations and closed the record on 5 March 1993.


Employee is a 43 year‑old baker and cook who has injured his neck on several occasions.  In June 1984 Employee was involved in a three wheeler accident; we have little additional evidence about this injury.  On 20 July 1984 he was burning trash when the barrel blew up in his face, throwing him backward.  Employee suffered facial burns, neck pain radiating to his left arm, and some paresthesia of the last three fingers on his left hand.  In February 1991 Employee was involved in an automobile accident which caused him to hit his head on the ceiling.  Employee again experienced pain radiating into his arms with reduced grip strength.  Nerve root compression was suspected.


The injury in question occurred on 16 November 1991 while working for Employer as a baker.  While carrying a 20‑pound bag of sugar, Employee slipped on a wet floor and landed on his left side.


An MRI was performed on 2 December 1991
 which showed "Left posterior herniation of the C6‑7 disc, which impinges slightly on the adjacent cord and may impinge on the left C7 root." (2 December 19 91 Radiology report of N. Karlins, M.D.) Employee came under the care of Robert R. Ivers, M.D., in Fargo, North Dakota.  Employee wished to avoid surgery and was treated conservatively with traction, muscle relaxants and pain relievers. (Ivers progress reports of 18 December 1991 and 3 January 1992.) Dr. Ivers reported:


[Employee] was originally injured in February of 1990 [sic] in a motor vehicle accident and then was re‑injured on November 16, 1991 when he was working in Alaska in a kitchen.  He fell after slipping on some water.  The patient was doing well until the second injury and it is my opinion that the second injury is the substantial contributing factor to the patients disability since that time.

(Ivers letter, 3 March 1992.)


In March 1992 Employee returned to Anchorage where he was seen by John V. Spencer, M.D., who referred Employee to Lawrence C. Dempsey, M.D.,
 for possible surgery.  Dr. Dempsey recommended surgery. In a report dated 23 July 1992 Dr. Dempsey adopted Dr. Ivers' opinion that Employee's injury on 16 November 1991 was a substantial factor contributing to Employee's disability. (Dempsey report on 23 July 1992.)


Because of Dr. Ivers' and Dr. Dempsey's positions, Defendants referred Employee to Anchorage physicians Shawn Hadley, M.D., and Louis L. Kralick, M.D., for an employer's medical evaluation (EME) Dr. Hadley reported Employee did not have a herniated disc and diagnosed mild degenerative disc disease and symptom magnification.  She recommended that a psychological evaluation be performed before any decision was made about further treatment.  She also stated: "I do not feel that an anterior cervical fusion would be appropriate for this man, again because his symptoms and behavior far exceed the objective pathology."    Dr. Hadley concluded that Employee's injury was a "temporary aggravation of a pre‑existing condition." Concerning a rating for permanent partial impairment (PPI), she stated:


There is no Partial Permanent Impairment Rating relating to the November 16, 1991 injury.  At this time a PPI Rating relative to an earlier event is left unanswered as it does not appear Mr. Krier is medically stable, and it does not appear that he is functioning at his maximum capabilities. If a rating were to be assigned to the February, 1991 [automobile] injury, it would be a total of 4% from Table 49 for greater than six months of pain in the cervical region.

(Hadley report 17 August 1992.)


Dr, Kralick's examination findings and report are quite similar to those of Dr. Hadley.  He found "no significant evidence of disk herniation present or any significant impingement on the spinal cord or nerve roots. . . ." (Kralick 19 August 1992 report at 3.) He diagnosed degenerative disk disease with chronic pain but "no clinical evidence of radiculopathy or objective neurologic deficit." (Id.) Dr. Kralick agreed that cervical fusion was not indicated and recommended continued conservative care consisting of exercise and physical therapy.  He also agreed with Dr. Hadley that Employee suffered a temporary exacerbation of an underlying chronic condition, and agreed that Employee could not he rated for permanent partial impairment because he was not medically stable. (Id. at 4.)


Based on the conclusions of the EME physicians that Employee's 16 November 1991 fall at work was a temporary aggravation of Employee's neck condition, Defendants paid temporary total disability compensation (TTD) from 17 November 1991 through 17 February 1992. (Compensation Report, 4 September 1992.)


Notwithstanding the opinions of Drs.  Hadley and Kralick, Dr. Dempsey admitted Employee for an anterior cervical diskectomy and fusion at C6‑7 on 15 September 1992.  Because of the difference of opinion about Employee's condition, Dr. Dempsey asked Maurice J. Coyle, M.D., of the Providence Hospital Radiology Department to review the MRI films.  Dr. Dempsey reported that Dr. Coyle "interpreted it as showing left C6‑7 disk herniation. 
 (Admission Summary at 2.)


The preoperative and postoperative diagnoses were "Left C7 radiculopathy due to C6‑7 disk herniation. (Dempsey Operative Report, 15 September 1992.)


In his Application for Adjustment of Claim, Employee requested TTD compensation, compensation for permanent partial impairment (PPI)
, payment of his medical costs, interest, reemployment benefits, transportation costs, and attorney's fees and costs.  Employee asserts that he suffered a herniated disk when he fell at work on 16 November 1991. (Employee's hearing brief at 1.) At preheating conferences in October and December 1992 Employee requested a Board ordered IME due to the difference of opinion between Dr. Dempsey and the EME physicians.  Defendants objected to the examination.  If the IME is ordered, Defendants would be responsible for the cost of the examination.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.095(k) provides:


In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, a second independent medical evaluation shall be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of the examination and medical report shall be paid by the employer.  The report of the independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.  A person may not seek damages from an independent medical examiner caused by the rendering of an opinion or providing testimony under this subsection, except in the event of fraud or gross incompetence.


By paying TTD compensation, Defendants have acknowledged that Employee sustained an injury at work.  Employee seeks additional disability compensation, payment of the charges for his surgery, and other benefits.  Unless resolved by agreement between the parties, we must eventually decide how long Employee was disabled as a result of his November 1991 injury, whether the surgery was necessitated by that injury, and the percentage of impairment which is attributable to the November 1991 injury, if any, for the purpose of calculating compensation for PPI.


Clearly, Employee's physicians (Drs. Ivers and Dempsey) and the EME physicians (Drs.  Hadley and Kralick) disagree on several issues, as do Employee and Defendants.  Employee's physicians reported that Employee's November 1991 injury was a substantial factor in Employee's disability, the EME physicians reported the November 1991 fall caused a temporary aggravation of a pre‑existing condition.  Employee asserts he sustained a herniated disk when he fell in November 1991.  Dr. Dempsey believed Employee had a herniated disc which required surgical correction; the EME physicians concluded Employee did not have a herniated disk, and that surgery was unnecessary.


We find that Dr. Dempsey attributes Employee's need for surgery to the November 1991 injury.  We rely on the statement in his 23 July 1992 report that, "[Employee] was doing well until the [November 1991] injury and it is my opinion that the [November 1991] injury is the substantial contribut[ing] factor to [Employee's] disability since that time." In view of the fact that the EME physicians recommended against surgery, we find there is a medical dispute about the necessity of treatment, i.e., his cervical fusion surgery.  The parties disagree about Defendants' responsibility for paying the cost of that surgery.  We find this constitutes a medical dispute about the compensability of the surgery.


None of the physicians who have examined Employee have rated his permanent partial impairment because he was not yet medically stable and stationary.  Undoubtedly, it will be difficult to apportion Employee's total impairment rating between the three or four neck injuries Employee sustained.  As Employee points out, if he had a herniated disk his impairment rating will be greater. (Employee's hearing brief at 6.) Due to the diversity of opinions, which range from a "substantial factor" and a herniated disk, to a "temporary aggravation" and no herniated disk, we find that a medical dispute exists about the degree of impairment.


Accordingly, we find that a Board ordered IME under AS 23.30.095(k) is required.  Whatever additional information, opinion and insight the IME examiner can provide will be useful to us in resolving the issues which will eventually come before us.  Defendants argue that it is premature to order the IME examination at this time.  We agree that is it possible that additional discovery could be of assistance in resolving the issues.  However, we find that it is very unlikely that either Dr. Dempsey or the EME physicians will change their positions.  We believe it would he useful for another, uninterested, physician to review the MRI, the operative report, and the pathologist's report, as well as the other medical records.  In order to avoid further delay, we believe it is desirable to proceed expeditiously with the Board ordered IME.


Employee shall attend a Board ordered IME under AS 23.30.095(k). Employee should immediately contact the Alaska Workers' Compensation Board and request a preheating conference for the purpose of arranging and scheduling that evaluation.


ORDER

Employee shall attend an independent medical evaluation under AS 23.30.095(k) in accord with this decision.


Dated at Anchorage, Alaska this 30th day of March, 1993.



ALASKA WORKERS’ COMPENSATION BOARD


 /s/ L.N. Lair 


Lawson N. Lair,



Designated Chairman



 /s/ S.T. Hagedorn 


S. T. Hagedorn, Member


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, arid unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of John Krier, employee/applicant; v. NANA/Marriott, employer; and Alaska National Insurance Co., insurer/defendants; Case No. 9127877; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, this 30th day of March, 1993.



Dwayne Towns, Clerk

SNO

�








    �For our convenience, deliberations were conducted by telephone. AWCB Member Hagedorn participated from Anchorage.  Member Wertz was assigned to the panel but was unable to participate due to other business. The other representatives of labor who reside in Anchorage were contacted, but no member was able to participate at the time. Due to the unavailability of a representative of labor, we proceeded with a two�member panel. Two members of a panel constitute a quorum. AS 23.30.005(f). Designated Chairman Lair participated from Juneau.





    �This procedure had apparently been recommended in the past but was not performed due to Employee’s claustrophobia.





    �Defendants asserted their right to cross�examine Dr. Dempsey.  Apparently, his deposition was scheduled, then canceled.  Employee asserts that Defendants did not assert their right to cross�examine in a timely manner.  See 8 AAC 45.052 (c).  Both parties discussed Dr. Dempsey's reports in their briefs.  Without deciding, at this time the issue of Defendants' right to cross�examine Dr. Dempsey, we will consider his reports, as the parties have, for the limited purpose of determining if a medical dispute exists under AS 23.30.095(k).  We will not rely on those reports for any other purpose until Dr. Dempsey is deposed or the issue of Defendant's right to cross�examine him is resolved.





    �Dr. Coyle’s 10 September 1992 report states in pertinent part: “There is evidence of abnormality at C6�7, with a suggestion of extruded disc fragments a that level . . . . The qualify of the study is not particularly good, and particularly if surgery is contemplated, I would recommend repeating this study."





    �AS 23.30.190 concerns the computation of compensation for permanent partial impairment and provides that such ratings must be made under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment.










