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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

NATHAN T. ALEXANDER,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8803821



)

WESTERN GEOPHYSICAL CO.,
)
AWCB Decision No. 93-0087



)


Employer,
)
Filed with AWCB Anchorage



)
April 9, 1993


and
)



)

CNA INSURANCE COMPANY,
)



)


Insurer,
)


  Defendants.
)

                                                                                  )


The employer's petition to dismiss the employee's claim was heard on the written record on March 10, 1993, in Anchorage, Alaska.  The employee is represented by attorney Michael Strooband. The employer and its insurer (employer) are represented by attorney Constance E. Livsey.  The record closed at the conclusion of the hearing.


ISSUE

When Alexander's affidavit of readiness for hearing was received by the division on May 16, 1991, was it filed for the purpose of tolling the statute of limitations provided for in AS 23.30.110(c)?


SUMMARY OF THE EVIDENCE

On March 8, 1988, the employee filed a report of injury stating that he had injured his back while working for the employer.  The employer accepted his claim and paid temporary total disability benefits until March 20, 1988.  The employee filed a second report of injury relating to his back on April 6, 1988.  On April 26, 1988, the employer filed a notice of controversion denying all benefits after April 6, 1988.  The employer filed another notice of controversion on June 9, 1988, denying chiropractic treatment.


On March 4, 1990, the employee filed an application for adjustment of claim.  The employer filed an answer to the application denying all benefits on March 16, 1990.  On May 29, 1990, the employee retained Strooband to represent him with his claim.


On May 16, 1991, the Fairbanks division office received the employee's affidavit of readiness for a hearing. In our file there is an original letter dated May 20, 1991, addressed to Strooband from Marci Lynch, Clerk, Workers' Compensation Division, Fairbanks, Alaska.  In this letter, Lynch acknowledged receiving the affidavit of readiness for hearing.  However, she stated that it was being returned without action because it was not the original document and the date of filing the application needed to be verified.  The record reflects that the original affidavit was filed with the Juneau division office on May 20, 1991.


On October 30, 1992, the Anchorage division office
 received a letter from Strooband inquiring about when the employee's claim was scheduled for hearing.  In a letter dated November 30, 1992, the division advised the employee that his May 16, 1991 affidavit of readiness for hearing had been returned to him on May 20, 1991.  A valid affidavit of readiness was finally filed and accepted on December 22, 1992.


Strooband filed an affidavit on January 12, 1993, which stated that he did not find out that the affidavit received by the Fairbanks' office on May 16, 1991, was not valid until he received the division officers letter dated November 30, 1992.  He also noted that his files did not contain Lynch's May 20, 1991 rejection letter and accompanying affidavit.


On February 1, 1993, the employer filed a petition to dismiss the employee's claim under AS 23.30.110(c).


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.110(c), as it existed at the time of the employee's injury, provided in part:


The board shall make the investigation which it considers necessary with respect to the claim, and upon application of an interested party shall provide an opportunity for a hearing on it.  If a hearing on a claim is ordered, the board shall give the claimant and other interested parties at least 10 days' notice of the hearing. . . . if a claim is controverted by the employer and the employee does not request a hearing for a period of two years following the date of controversion, the claim is denied.


The employer contends that because it controverted the employee's claim on March 16, 1990 and he did not file a valid affidavit of readiness for hearing until December 22, 1992, his claim is barred under this statute. It argues that once a request for a hearing has been withdrawn or a hearing has been scheduled and is subsequently canceled or continued, the affidavit of readiness is rendered inoperative and the statute of limitations starts running once again.  Further, the employer points out that once the two‑year period has run, the claim is denied by operation of law because the statute does not give us any discretion over the matter.  In support of these propositions, the employer cites Farmers' Market V. Rayson, 3AN‑92‑1360 CI (Alaska Super. Ct. December 15, 1992) (employee withdrew his affidavit of readiness for hearing) Wagner v. Stuckagain Heights, AWCB No. Unassigned (December 18, 1992)(employee canceled hearing); Tamagni v. Alaska National Bank, AWCB No. Unassigned (January 19, 1993)(affidavit rendered inoperative) ; Adams v. Valdez Outfitters, AWCB No. 90‑0111 (May 23, 1990) ("dismissed" is mandatory); Lewis V. Windfall Gold Mining, AWCB No. 92‑0029 (February 6, 1992) ("no progress" rule); and Tipton v. ARCO Alaska, Inc., AWCB No. 92‑0051 (February 28, 1992).


The employee, on the other hand, argues that he did, in fact, request a hearing when he filed his affidavit of readiness on May 16, 1991.  He and his attorney assert that they never received Lynch's May 20, 1991 letter stating that the affidavit was being returned without action.  They state that they were not made aware that the affidavit was not accepted until they received the division's letter dated November 30, 1992.  The employee contends that the cases cited by the employer are not on point because they involve situations where a valid affidavit had been filed and then withdrawn or a scheduled hearing had been canceled or continued.  He argues that because he did file an affidavit, and did not receive notice that it did not meet the division's requirements until long after the statute of limitations had run, he should not be barred by § 110(c).


In the first instance, we agree with the employee that the cases cited by the employer do not address the issue in question here.  In those cases a party filed an affidavit of readiness for hearing and then withdrew it, or having had a hearing scheduled, ask that it be canceled or continued.  In any of these situations, the moving party voluntarily and with knowledge made a conscious decision not to go forward with a hearing.


In this Case we are faced with a far different situation.  While it is undisputed that the division received the employee's affidavit of readiness for hearing on May 16, 1991, there is a question as to whether he was ever advised by the division that it was being returned.  Based on Strooband's affidavit of January 12, 1993 and the fact that the original of Lynch's letter of May 20, 1991, was found in the file along with a copy of the affidavit,  we find that Lynch's letter and the affidavit were never sent to the employee.  Accordingly, he had no knowledge that his request for a hearing had not been properly filed until he received the division's letter of November 30, 1992.


Based on these facts, we are presented with the following situation: 1) the employee sent an affidavit of readiness for a hearing to the Fairbanks office for filing within two years of the time his claim had been controverted; 2) because the original affidavit had not been sent to the Fairbank's office
 and a date needed to be verified, the Fairbanks office did not accept the affidavit; 3) the Fairbanks office never notified the employee that his affidavit had not been accepted; 4) the division notified the employee on November 30, 1992, for the first time, that his affidavit had not been properly filed; and 5) the employee filed an affidavit acceptable to the division, on December 22, 1992.


Due to the division's error in not sending the rejection letter and returned affidavit to the employee, he had no way of knowing that his request for a hearing was ineffective.  In addition, the only justification given by the division for not accepting the affidavit was that it was not the original and a date needed to be verified.  Because of these relative minor discrepancies and the division's error, the employee, through no fault of his own, faces the possibility of never having his claim heard.  To allow such a result would be to raise form over substance and permit a grave injustice to be done.  We cannot allow this and, accordingly, we conclude that when the employee's affidavit was received by the division on May 16, 1991, it was filed for the purpose of tolling the statute of limitations under AS 23.30.110(c). In arriving at this conclusion, we are not unmindful of the fact that considerable time has passed since the employee filed his affidavit of readiness for hearing and, as such, the employer may face evidentiary problems it would not otherwise have had to deal with.  However, the employer, in its memorandums did not address the issue.  Accordingly, we conclude that it waived any arguments in this regard.  Therefore, the employer's petition to dismiss the employee's claim is denied and dismissed.


ORDER

The employer's petition to dismiss the employee's claim is denied and dismissed. 


Dated at Anchorage, Alaska this 9th day of April, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder 


Russell E. Mulder, Esq.



Designated Chairman



 /s/ Robert W. Nestel 


Robert W. Nestel, Member

REM:dt


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State' of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Nathan T. Alexander, employee/respondent v. Western Geophysical Co., insurer/defendant; Case No. 8803821; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 9th day of April, 1993.



Dwayne Townes, Clerk
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    �The parties filed a stipulation changing venue of the claim from Fairbanks to Anchorage on July 16, 1991.





    �It should be noted that there are no statutory or regulatory provisions setting forth the grounds upon which an affidavit will not be accepted and the consequences of a defective affidavit.





    �As noted previously, the original had been filed with the Juneau office on May 20, 1991.










