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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

TASO NICK PROKOPIS,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8532675



)

SUMMIT EQUIPMENT CO.,
)
AWCB Decision No. 93-0091



)


and
)
Filed with AWCB Anchorage



)
April 14, 1993

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

                                                                                  )


This matter came before us in Anchorage, Alaska on partial remand from the Superior Court.  The employee was represented by attorney Charles W. Coe.  The employer and its insurer (insurer) were represented by attorney Mark L. Figura.  The record closed on March 25, 1993, the first scheduled hearing day after the superior court remand was received that the original panel members could meet.


We initially heard the employee's claim for temporary total disability benefits, permanent partial disability benefits, medical expenses, interest, and attorney's fees on August 27, 1992, in Anchorage, Alaska.  On October 30, 1992, we issued a decision denying and dismissing all of Prokopis' claims. In this decision, we stated with regard to medical expenses at page 17, "Since we have held that Prokopis is entitled to neither TTD benefits nor PPD benefits, his claim for the medical expenses. . . must be denied." Our decision was appealed to the superior court on November 30, 1992.  On March 4, 1993, the Honorable Brian J. Shortell, Superior Court Judge, issued an order for partial remand which stated in part:


IT IS ORDERED that the medical expense issue decided on page 17 of the Decision and Order of the Workers' Compensation Board dated October 30, 1992 is remanded to the Board for explanation and/or modification of the Board's decision.  The Board shall render an order within 60 days of the date of this remand order.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

We acknowledge that we were clearly in error when we denied and dismissed the employee's claim for medical expenses based solely on the fact that we found that he was not entitled to time loss benefits.  Of course there need not be such a correlation.  Accordingly, we have reviewed the hearing tapes and record to properly address the medical expense issue.


Upon direct examination at the hearing, Prokopis testified that the following medical bills totaling $4,435.90 were incurred for the treatment of his injury and have not been paid by the insurer:


1. Anchorage Fracture and orthopedic clinic for $1,248.50;


2. Michael Hein, M.D., for $690.00;


3. Providence Hospital for $1,117.00;


4. Anchorage Fracture and Orthopedic: Clinic‑ for $218.00;


5. Saint Francis Hospital for $125‑00; and


6. Providence Hospital Imaging Center for $1,037.40.

Copies of these bills were made "Exhibit #5" to the hearing record.  The employee also mentioned that other medical bills had been incurred but he had not been billed for them at that time.  As far as we can tell from the tapes and the record, the insurer did not object to these expenses and did not introduce any evidence to show they were not reasonable and necessary.


In considering the question of whether Prokopis is entitled to the medical expenses he requests, we must first apply the presumption of compensability afforded an injured employee by AS 23.30.120(a). This statute provides in part, "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter." The Alaska Supreme Court has held that, "[t]he text of AS 23.30.120 (a) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute." Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).


The court has also held that before the statutory presumption attaches to a claim, the employee must establish a preliminary link between the injury and the benefits claimed. Burgess Construction v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).


If the employee presents sufficient evidence to establish the link, the presumption of compensability attaches and shifts the burden of production to the insurer.  Veco, Inc. v. Wolfer, 693 P.2d 865, 870 (Alaska 1985).  The insurer then must present substantial evidence to overcome the presumption. Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  "Substantial evidence" is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion." Miller, at 1046. In cases where the question is whether an injury is work related, the court has explained two ways to overcome the presumption: 1) producing affirmative evidence the injury was not work‑related; or 2) eliminating all reasonable possibilities the injury was work‑related.  Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976).  Adopting this test to the situation where an employee is claiming medical expenses, the insurer must 1) produce affirmative evidence that the medical expenses are not associated with the work‑related injury; or 2) eliminate all reasonable possibilities the medical expenses are related to the work‑related injury.


If the insurer produces substantial evidence in this regard, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.  Veco, at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [trier of fact) that the asserted facts are probably true. " Saxton v. Harris, 395 P.2d 71,72 (Alaska 1964).


Based on this discussion, our first point of inquiry is whether the presumption of compensability has attached, that is, whether a preliminary link has been established between the employee's medical expenses and his work‑related injury.  Prokopis testified that he incurred the expenses set forth above because of his work‑related injury.  Copies of these medical bills were introduced into evidence at the hearing and made a part of the record.  Based on this evidence, we find the preliminary link was established and the presumption of compensability attaches to the employee's claim for medical benefits.


The next question is whether the insurer has come forward with substantial evidence to rebut the presumption.  As noted above, the insurer did not object to the bills and neither produced affirmative evidence they were not work‑related, nor eliminated all reasonable possibilities they were work‑related.  Based on this lack of evidence, we find that the insurer did not come forward with substantial evidence to overcome the presumption of compensability.


Having determined that the presumption did not drop out, we need not decide if the employee proved all elements of his claim by a preponderance of the evidence.  Even if it could be said that the presumption did drop out, we find, based on the evidence referred to above, that Prokopis did prove all elements of his claim by a preponderance of the evidence.


Based on these findings, we conclude that the employee is entitled to $4,435.90 in medical expenses. If other medical expenses come to light, we direct the parties to determine their validity. We retain jurisdiction of the issue in the event the parties cannot resolve the question.


ORDER

The employer shall pay the employee $4,435.90 in medical expenses in accordance with this decision.


Dated at Anchorage, Alaska this 14th day of April, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder 


Russell E. Mulder,



Designated Chairman



 /s/ S.T. Hagedorn 


S.T. Hagedorn, Member



 /s/ D.F. Smith 


Darrell F. Smith, Member

REM:fm


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Taso Nick Prokopis, employee/applicant; v. Summit Equipment Co., employer; and Alaska National Insurance Co., insurer/defendants; Case No. 8532675; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 14th day of April, 1993.



Flavia Mappala, Clerk
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