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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JOHN W. DODSON,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8102635



)

MELODY SALES, INC.,
)
AWCB Decision No. 93-0095



)


Employer,
)
Filed with AWCB Anchorage



)
April 22, 1993


and
)



)

CONTINENTAL  INSURANCE COMPANY,
)



)


Insurer,
)


  Defendants.
)

                                                                                  )


Employee’s claim for medical and related benefits as well as an attorney's fee was heard at Anchorage, Alaska.  The hearing began on April 7, 1993, but could not be completed on that day.  It was continued to April 8, 1993, and the record closed at the hearing's conclusion on that day.  Employee, who testified telephonically, was represented by attorney Eric Brown.  Defendants were represented by attorney Timothy McKeever.


ISSUES

1. Is Employee's wife entitled to payment for her care of Employee between February 1992 and July 1992?


2. Is Employee entitled to care by a licensed practical nurse for approximately one month beginning September 15, 1992?


3. Is Employee's attorney entitled to minimum statutory attorney's fees?


SUMMARY OF THE EVIDENCE AND ARGUMENTS

It is undisputed that Employee suffered a serious back injury in the course and scope of his employment in March 1977.  Employee underwent a laminectomy by Stefan Pribble, M.D. in July 1991.  Defendants do not dispute the work‑relatedness of this surgery.  Employee and his wife testified his condition worsened after that surgery, and in February 1992 Mrs. Dodson quit her job at a children’s day care center to stay home with Employee.  They testified they thought Dr. Pribble's office was working with Defendants on arranging for home health care for Employee at the time Mrs. Dodson quit her job.


In July 1992 Employee underwent a fusion performed by Dr. Pribble.  Defendants do not dispute the work‑relatedness of this surgery.  On August 14, 1992 Dr. Pribble's office phoned Defendants' adjuster requesting home health care be provided Employee on an emergency basis to prevent further injury to Employee while he was recovering from the surgery.  The adjuster had difficulty locating a home health care provider, so she called Dr. Pribble for a suggestion.  He suggested Kare Med, Inc.  The adjuster contacted Kare Med, Inc., and arranged for home health care.  The adjuster's file notes reflect that on August 14, 1992, she talked with Sheila at Kare Med, Inc.  "She will evaluate pts needs & report back to me."


The adjuster provided home health care on the basis of Dr. Pribble's phone call.  She testified she never followed up to determine what type of nurse/aide he recommended, the number of hours of care needed per day, or the length of time he expected Employee to need home health care.  According to the adjuster's notes, she spoke with Dr. Pribble's office on August 21, 1992, and the home health care was "working out fine & patient has been stabilized." There is no indication that the type or amount of attendant care was discussed.


On September 15, 1992, Defendants received a bill from Kare Med, Inc., for round‑the‑clock care by a licensed practical nurse (LPN) at $24.00 per hour.  The adjuster immediately tried to reach Dr. Pribble, but he had closed his practice and moved to another state.  Dr. Pribble's chart note of August 11, 1992, which the adjuster received August 24, 1992, indicated that he was leaving Employee's area in the near future.


The adjuster learned Employee had become a patient of James B. Martin, M.D., for follow‑up care.  She contacted Dr. Martin who indicated Employee needed care 24 hours a day by an LPN.  She questioned the need for 24‑hour a day care, and the need for care by an LPN.


Defendants refused to pay for LPN care.  Instead on September 15, 1992, they told Employee, Dr. Martin, and Kare Med, Inc., they would pay for an aide to attend Employee.  The aide's hourly rate of pay is $10.00.


Later the adjuster received a letter from Dr. Martin stating Employee needed an LPN for 12 hours a day, and visits as needed by an LPN to provide injections, which were prescribed every 6 hours, when not otherwise covered by the 12‑hour shift.  Dr. Martin stated: "This care is necessary to provide post op care for this patient.  This is to include transfer from bed to chair, assisting in ambulatory, fall prevention.  He will require IM injections for relief of pain and muscle spasm. It is necessary to monitor vital signs."


In a subsequent letter dated September 23, 1992, Dr. Martin stated: "I agree in the interest of cost containment to reduce LPN nursing coverage to 12 hrs. per day as the patient's family could attend the remaining time.  Also, he requires PRN [as needed] injections for muscle spasm."


Defendants continued to refuse to pay for LPN care.  They contend an aide can provide the same type of care that an LPN provides, but at less cost.  They contend Employee was not receiving injections at the time Dr. Martin wrote the LPN prescription, and it was only after writing the LPN prescription that Dr. Martin changed Employee's medication from oral to by injection.


In his deposition Dr. Martin testified he did not know on September 8, 1992, when he first examined Employee, whether he was receiving Valium injections.  The Kare Med, Inc., nurse's notes of September 17, 1992, indicate: "New medication order ‑ Valium 5 mg.  IM [illegible] PRN muscle spasms ‑ called in to families (sic] pharmacy will be picked [up] by daughter."


A review of the Kare Med, Inc., nurse's notes reflect that the LPN's generally noted Employee's pain complaints or lack thereof.  During the first 17 days of care, he generally complained of back, hip and leg pain.  The first muscle spasm complaint was noted on August 31, 1992.  Muscle spasms were noted two different times on September 1, twice on September 2, once on September 3, once on September 4, twice on September 6, once on September 7, once on September 8, three times on September 9, once on September 10, once on September 11, once on September 12, once on September 13, once on September 14, and once on September 15.


On September 17 at 1 a.m., the LPN indicated Employee awoke with muscle spasms.  His legs were massaged and he was repositioned but without success.  At 3 a.m. Employee was still awake.  On that same day at 3 p.m. Employee again complained of muscle spasms.  Again massage did not succeed in alleviating his complaints.  The nurse reported at 5 p.m. that Employee still had muscle spasms.  The nurse stated "Dr.  Martin notified of [patient's] increased nervousness and increased muscle spasms in back and legs. . . . new medication order ‑ valium 5 mg.  IM . . . . "


Defendants contend Employee has other medical problems, and home health care has been prescribed for these other reasons.  Also, Dr. Martin has a financial interest in Kare Med, Inc., and, therefore, he lacks credibility.  Dr. Martin testified he is a consultant/medical director for Kare Med, Inc.
  Dr. Dodson testified he is married to the owner of Kare Med, Inc., but they weren't married at the time of the Dodson case.  They were married in November 1992, although he has known the owner of Kare Med, Inc., for 20 years.  He declined to answer whether they were living together before the marriage.


Employee and his wife testified the aides aren't as skilled in helping him, and they have to train them in the range of motion exercises that the doctor prescribed.  Even then, they don't do them as well as the LPN.  The aides' notes reflect that Employee has refused his range of motion exercises more frequently than he did when he was attended by an LPN.


However, because Defendants would not pay for an LPN and they can't afford to pay for one, they have used an aide since sometime in October 1992.  Because Employee has family members who can attend him occasionally, at his request the number of hours of aide care has been reduced or suspended altogether at times.


Employee was examined by Defendants' physician, M.F. Longnecker, Jr., M.D., on October 21, 1992.  His report discusses Employee's condition and its relationship to his injury. Defendants did not seek his written opinion regarding Dr. Martin's prescription for LPN care.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.120(a) provides in part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . ."


AS 23.30.095 provides in part:


The employer shall furnish medical, surgical, and other attendance or treatment . . . not exceeding two years from and after the date of injury. . . . [I]f treatment or care or both beyond the two‑year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require.


The Alaska Supreme Court has ruled that the presumption in AS 23.30.120 applies to a claim for medical care under AS 23.30.095(a).  Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).  "In the absence of substantial evidence to the contrary this presumption will satisfy the employee’s burden of proof as to whether continued treatment or care is medically indicated." Id.


The court stated its interpretation was not inconsistent with our discretion under subsection 95(a) because the presumption shifts only the burden of going forward, not the burden of proof.


The presumption will drop out if an employer adduces "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion" that continued care is either not indicated or not indicated as the employee contends. [citation omitted].  The employee then must meet her burden of proof by carrying a burden of persuasion without aid of any presumption . . .

Id.


The court went on to say:


Finally the Board retains discretion not to award continued care or treatment or to authorize care or treatment different from that specifically requested based on the requirements demonstrated either by the employee's unrebutted presumption, or by the preponderance of evidence, as further informed in each case by the "Board's experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above."

Id. (quoting Kodiak Oilfield Haulers V. Adams, 777 P.2d 1145, 1151 (Alaska 1989)).


Before the presumption attaches, some preliminary link must be established between the condition and the employment. Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).  The court has previously ruled that the evidence to raise the presumption may vary depending upon the type of claim.  [I]n claims 'based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection." Id. "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved." Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


"In making its preliminary link determination, the Board need not concern itself with the witnesses' credibility." Resler v. Universal Services, Inc., 778 P.2d 1146, 1149 (Alaska 1989).  Even though the Board determined Resler’s testimony was not credible and her testimony was the only evidence linking her condition to her employment, the court ruled she had raised the presumption.


To overcome the presumption of compensability, the employer must present substantial evidence.  Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'." Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d at 210).


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determining whether medical evidence is necessary to overcome the presumption.  Wolfer, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869.  If the presumption drops out, the employee must prove all elements of his case by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P. 2d 71, 72 (Alaska 1964).


A longstanding principle that must be included in our analysis is that inconclusive or doubtful medical testimony must be resolved in the employee's favor. Land & Marine Rental Co. v. Rawls, 666 P.2d 1187, 1190 (Alaska 1984) Kessick v. Alyeska Pipeline Service Co, 617 P. 2d 755, 758 (Alaska 1980); Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978); Beauchamp v. Employers Liability Assurance Co., 477 P.2d 933, 996‑7 (Alaska 1970).


We first consider the request for payment to Employee's wife because she quit her job to attend him for about five months before his July 1992 surgery.  We find this request comes under subsection 95(a) because it is for "attendance." We find that whether attendant care is indicated is a complex medical issue, not one which we can determine based only on lay evidence our own judgement or experience.  Thus, to raise the presumption Employee must produce some medical evidence that full‑time attendant care was indicated.


We find Employee did not produce the required evidence to support his claim for payment to his wife.  Although he and his wife testified they believed Dr. Pribble was making efforts to get Defendants to provide such care, their testimony is hearsay.  We do not have any direct evidence to support their testimony.  We cannot rely upon their hearsay testimony to support an award.  AS 44.62.460(d); Cook v. Alaska Workmen's Compensation Board, 476 P.2d 29, 31 (Alaska 1970).  Given the doctor's actions in August 1992 when he phoned the adjuster and requested home health care, we question their recollection of the events in February.  We find the presumption was not raised. we find Employee did not prove his claim for attendant care by his wife.  We will deny the request for payment for the care Mrs. Dodson provided.


We find Employee raised the presumption that LPN care continued to be needed for 12 hours per day after September 15, 1992, for his work‑related injury.  We find the presumption was raised by Dr. Martin's prescription.  Under Resler, we are not allowed to consider Dr. Martin's credibility in determining whether the preliminary link was established.


We next consider whether Defendants overcame the presumption. We previously found that 'medical evidence was necessary to raise the presumption that attendant care was indicated.  Accordingly, we find medical evidence is also necessary to overcome presumption.  We find Defendants did not produce any evidence to contradict Dr. Martin's opinion.  Accordingly, we find the presumption was not rebutted.


Under Carter once the presumption has been raised that medical care is indicated, it appears we still have discretion to award or deny the requested care.  However, in doing so, we must base the award "on the requirements demonstrated either by the employee's raised and unrebutted presumption, or by the preponderance of the evidence, as further informed in each case by 'the Board’s experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above'." 818 P.2d at 665.  We do not find any "requirements" in the unrebutted

presumption that provide a basis to award something different than requested.  Therefore, we consider the preponderance of the evidence.  We hesitate to use our own "experience or judgment" in deciding to award or deny LPN care in view of our earlier finding that Employee needed to present medical evidence in order to raise the presumption that attendant care was indicated.


We consider Dr. Martin's testimony regarding the need for an LPN to administer injections.  We are not convinced that he made up the Valium prescription to justify his LPN prescription as Defendants argued.  Employee experienced muscle spasms for about two weeks, finally culminating in spasms that were difficult for the nurse to control.  Based on the nurse’s notes, we find the LPN contacted Dr. Martin and informed him of Employee's muscle spasms.  Dr. Martin then prescribed Valium by injection.


When deposed Dr. Martin did not have the nurse's notes from Kare Med, Inc. (Martin Dep. at 28).  Dr. Martin does not make thorough notes; they are brief and not very descriptive.  His note do not reflect the call from the nurse.  We find it is quite likely that six months later when he was deposed, Dr. Martin did not recall the actual events and did not accurately describe the reason for his prescription.


We are concerned about the appearance of a possible financial gain to Dr. Martin by prescribing LPN care.  However, we are hesitant to accuse him of having a financial interest when he was not married to the owner of Kare Med, Inc., at the time he made the prescription, and there is no other evidence that he received a financial benefit from the prescription.  Furthermore, it is not unusual in the medical community for physicians to own or have an interest in x‑ray facilities, physical therapy clinics, or other type of facilities to which they refer their patients. While this may make their prescriptions to their facilities suspect, we find it does not justifying totaling disregarding their opinions.


Even if we give less weight to Dr. Martin's opinion, it is still some evidence and it isn't contradicted by any other evidence. While we would like to "send a message" to Dr. Martin as Defendants requested, given Defendants' failure to produce evidence to contradict Dr. Martin’s opinion, we find from the preponderance of the evidence that LPN care was needed for 12 hours per day.


Employee didn't submit the bill for LPN care into evidence, but his attorney represented that the bill totaled about $3,500.00. We will direct Employee to provide Defendants with the bill or a copy of the bill, and Defendants must pay for the LPN care provided between September 16 and October 15, 1992 within 14 days after receipt of the bill.


Employee's attorney requested statutory minimum attorney's fees.  Because we did not award any compensation, no fee is due under AS 23.30.145(a). However, because Defendants did not dispute Employee's request, we will treat it as a request for a reasonable fee under AS 23.30.145(b) equal to the statutory minimum fee.  In this case, the benefits awarded equals about $3,500 and minimum attorney's fees would be about $500.  We find this would be reasonable under the circumstances.  Employee did not comply with 8 AAC 45.160(d) by filing an affidavit of legal services.  Generally, when no affidavit is filed, we award fees only for the time spent at hearing as that is consistent with our regulation.  In this case the hearing was about three and one‑half hours, making the hourly fee about $150.00. We will grant Employee's attorney's fee request.


ORDER

1. Employee's request for payment for the care his wife provided is denied and dismissed.


2. Employee must provide Defendants with the bill or a copy of the bill for LPN care after September 15, 1992.  Within 14 days after receipt of the bill Defendants must pay for the LPN care provided between September 16 and October 15, 1992.


3. Defendants shall pay Employee's attorney a reasonable fee equal to the minimum statutory attorney's fees formula and based on the medical expenses paid under this order.


Dated at Anchorage, Alaska this 22nd  day of April, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom 


Rebecca Ostrom,



Designated Chairman



 /s/ Robert W. Nestel 


Robert W. Nestel, Member

RJO:rjo


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of John W. Dodson, employee/applicant; v. Melody Sales, Inc., employer; and Continental Insurance company, insurer/defendants Case No. 8102635; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 22nd day of April, 1993.



Dwayne Townes, Clerk

SNO

�








    �We assume that Caremed, which is the way Dr. Martin testified in his deposition the company’s name is spelled, is the same company from who we received nurses’ notes.  The letterhead on the nurses’ notes spelled the company’s name as Kare Med., and we have used that spelling.










