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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

VIDAK MICIC,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8627486



)

GSL OILFIELD SERVICES,
)
AWCB Decision No. 93-0096



)


Employer,
)
Filed with AWCB Fairbanks



)
April 22, 1993


and
)



)

ALASKA NATIONAL,
)



)


Insurer,
)


  Defendants.
)

                                                                                       )


This claim for temporary total disability (TTD) benefits, a compensation rate adjustment, medical costs, vocational rehabilitation benefits, transportation costs, interest, penalties and attorney fees and costs, was heard at Fairbanks, Alaska on March 2, 1993.  The employee was represented by paralegal Pete Stepovich of the Stepovich Law office.  Attorney Michael McConahy represented the defendants.  The record closed at the end of the hearing.


The threshold issue we must decide is the compensability of the claim.  It is undisputed the employee bumped his head on a pipe at work on December 28, 1986 and suffered a contusion on the left side of his head.  He filed a report of injury on January 18, 1987.  On January 19, 1987 the injury was diagnosed as a minor contusion of the scalp.  Later, on February 4, 1987, the diagnosis was reported as a cerebral concussion (post concussion syndrome) after it was noted the employee reported being dizzy, that he could not sleep and had blurred vision.  More recently he stated that at the time of the injury, he lost consciousness for a few seconds.


In any event, the employee continued working, although he did have a headache and did not feel well after the injury, He stopped working on January 18, 1987 when an infection developed at the site of the injury.


The employee continued to have symptoms.  He did not work from January 1987 until December 1987, when he returned to work for eight days for the employer.  He stopped working after the eight days because he felt "dizzy" when he was in high places.  He did not work again until March of 1989.  The employee kept looking for jobs, but because of the state of the economy and because he did not have certain tools, jobs were unavailable.  He drew on his union retirement benefits.


Jobs became available in 1989 as a result of the oil spill at Valdez, and the employee obtained employment at a place where otters who had been caught in the spill were being treated.  When that job ended, he found a job on the oil spill crew and did very hard work for six weeks.  He stopped working because he learned that his sister had breast cancer and he returned to his native Yugoslavia, where he remained for approximately two months.  Upon return, he again looked for work, but because he was taking Amitriptyline, which he believes made him weak, he asked the boss to lay him off after a period of about six or seven weeks because he had difficulty doing the necessary climbing that was required.  He did not feel well following that time; and there were no jobs available except short‑term jobs.  In April 1991, he took another job where he did hard work for 12 hours a day, but after a very short time, he developed an infection on his foot.  He had several other periods of work following that, but has not worked since September 29, 1991.  Once again, he attributes his weakness to the Amitriptyline, but indicates that he is weak when he gets up and

has headaches and dizziness.  There are times when he cannot see for several seconds.  At times, he has sparkles in front of his eyes, which last for a couple of seconds.  He also complains that he has a disease of the left hip, going back to the time he was injured when he was a youngster.  At present, he sometimes uses a single crutch, which makes it easier for him to walk.  He continues to go to the union hall, but does not feel that he would be capable of working at the kinds of jobs that he is likely to be offered at the union hall.


At present, he is on insulin and indicates that his diabetes is under fairly good control.  He takes several other medications.  One of his major complaints is headaches, and he indicates that if he takes his medications as prescribed, he does not have headaches.  He continues to complain of disturbed sleep.  He had a cataract removed on February 3, 1992 and continues to have poor vision.


He complains of dizziness when walking down stairs.  He does not feel dizzy when he walks up the stairs.  He complains of weakness of the left leg.  He developed impotence in 1990 and has had a penile implant.  He reports that he is not as happy as he was prior to the time of his injury and the development of his symptoms, and notes that in the past he was called "happy boy" because of his high spirits.


During the course of his treatment, the employee has seen variety of medical providers including the following:


Glenn Straatsma, M.D., general practitioner
1981 ‑ 1986


Joseph Ribar, M.D., general practitioner
1986 ‑ 1990


Paul Craig, Ph.D., psychologist
4/27/87


Carl Thomas, M.D., general practitioner
1990 ‑ cont.


Ronald A. Martino, M.D., neurologist
3/20/87, 2/l/88


Bruce G. Whipple, M.D., otolaryngolist
9/3/87


J. Michael James, M.D., psychiatrist
10/21/87


Mark J. Stillman, M.D., neurologist
5/4/90


E.L. So, M.D., neurologist
11/91, 1/7/92


Jeffrey A. Partnow, M.D., internist
11/27/89,12/7/89


Dushan R. Kosovich, M.D., psychiatrist
2/28/92


Richard A. Cuneo, M.D., neurologist
11/19/92,11/20/92


Paul A. Fitzgerald, M.D. internist
11/20/92


Carroll M. Brodsky, M.D. psychiatrist
11/19/92


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and the employment for the presumption to attach.  This rule applies to the work relationship of the injury and the existence of disability.   Wien Air Alaska v. Kramer, 807 P.2d 471, 473‑74 (Alaska 1991)."  [I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make the connection."  Smallwood II, 623 P.2d at 316.  "Two factors determine whether expert medical evidence is necessary in a given case; the probative value of the available lay evidence and the complexity of medical facts involved."  Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


Once the employee makes a prima facie case of work‑relatedness, the presumption of compensability attaches and shifts the burden of production to the employer. Id. at 870.  To make a prima facie case the employee must present some evidence 1) that he has an injury and 2) that an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work‑related.  Id. Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.'" Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210.  In Grainger V. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991), the court explained two possible ways to overcome the presumption.  The employer must either produce substantial evidence which 1) provides an alternative explanation which, if accepted, would exclude work‑related factors as a substantial cause of the disability; or 2) directly eliminate any reasonable possibility that the employment was a factor in the disability.


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Wolfer, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.  If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence. Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of [triers of fact] that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  Finally, there can be no construction in the employee's favor. 1988 SLA ch. 79 §1(b).


After reviewing the entire record, we find the testimony of his current treating physician Dr. Thomas is sufficient to raise the presumption of compensability.  Dr. Thomas testified that the employee's headaches, dizziness and insomnia are substantially caused by his 1986 injury.


We find the defendants have submitted substantial evidence to overcome the presumption that the dizziness and insomnia are related to the injury.  For example, the defendants rely on the testimony and report of Employer Medical Evaluation panel representative Dr. Brodsky who reported:


Integrating all of the data I have available, and relying on the reports of the consultants who examined this man, I would conclude that Mr. Micic's major problem is the result of diabetes, uncontrolled at the time of the examination, and of the destructive effects of that disease on the nervous system generally, including the eyes.  Based on Dr. Cuneo's report, I would conclude that this man's neurologic symptoms are not the result of a head injury.  Based on Dr. Fitzgerald's report and on Dr. Cuneo's report, I would conclude that this man's symptoms are the result of diabetes mellitus.


Additionally, with respect to the report of Dr. Kosovich, Dr. Brodsky went on to state:


I noted that someone had suggested that he might have a Post Traumatic Stress Disorder.  The circumstances of Mr. Micic's head injury were not such that they would have caused a Post Traumatic Stress Disorder according to DSM‑III‑R.  Further, unlike individuals who have Post Traumatic Stress Disorders and who ,immediately become aversive to the situation in which they were injured, Mr. Micic pressured the medic to permit him to stay on the job, and in fact he continued working for a considerable period of time at the same job.  He does not claim he was fearful, nor did he show any of the signs of a Post Traumatic Stress Disorder.  Further, he found other jobs that were similar to the one he did initially, and did not stop working because of mental incapacity.  As I noted earlier, this man shows none of the impairments of judgement or orientation or memory or affect or comprehension that one would expect with an organic mental disorder, and he shows none of the behavior that one would expect with a Post Traumatic Stress Disorder.


Dr. Brodsky also acknowledged that the panel could not explain fully the employee's headaches:


I recognize that this leaves unexplained this man's headaches.  As the consultants pointed out, many individuals have headaches in the absence of head trauma.  I cannot rule out that tension might not be playing some role in the development of his headaches.  He is concerned about his health and, as I noted above, has very good reason to be concerned about his health.  There can be no question that this man has symptoms of a disease, which would include weakness.  Although he attributes weakness to some of the medications he is taking, Dr. Fitzgerald's report can leave no doubt that this man is entitled to be weak secondary to the changes that have taken place as a result of his diabetes mellitus.


In his report, neurologist Dr. Cuneo gave his impression:


Given the fact that this gentleman's headaches for the first year or so were occasionally associated with visual phenomena (albeit brief), and insofar as they were throbbing, I think it is reasonable to suspect that some component of his headaches at that stage reflected post traumatic migraine.  I say this in an attempt to be as fair as possible to the patient, despite full recognition that the head trauma he experienced was certainly extremely minor.  At most it sounds as if he had a few seconds of loss of consciousness and no retrograde or antegrade amnesia.  It is conceivable that some of his "lightheadedness" early on could also have reflected a mild post concussive syndrome.  In my opinion, however, it is extremely improbable that such a mild degree of trauma could cause an ongoing neurologic syndrome of headache and dizziness.  I do not believe that this gentleman's symptoms after, at least, the first year following the accident can be explained on this basis. I very adamantly disagree with the conclusion of the Mayo Clinic "summary", in which a Dr. So is said to have diagnosed "severe post traumatic headache" in November, 1991.  I do not believe that diagnosis is correct. I also strongly disagree with the conclusions arrived at by Dr. Kosovich on 4/23/92.  Dr. Kosovich referred to "severe headaches" despite the fact that the patient reports that from February of 1992 his headaches have been absent as long as he takes Motrin.  Dr. Kosovich also stated that the patient stated that his sexual impotence was present since the accident, and Dr. Kosovich implies that the patient's entire syndrome of "severe headache, insomnia, dizziness, and sexual impotence" are causally related to his accident of 12/26/86.  In addition, Dr. Kosovich feels the patient is "permanently totally disabled for any kind of work".


Based on a detailed review of this patient's records and an extended period of interview and examination, I have come to the following conclusions.  I think it is reasonable to state that some of this patient's headaches following his injury reflected the trauma, perhaps on a migrainous basis. In my experience it is unusual to get ongoing headaches of this sort for more than a few months and would be extremely unusual for more than six to 12 months following this degree of head trauma.


In any case, we find the defendants have proven by a preponderance of the evidence that the employee's symptoms related to his injury, except for his headaches, had resolved within one year following his date of injury.  We find the defendants have not proven that the headache symptoms have ever resolved.


Based on the presumption of continuing compensability of medical benefits, we find that treatment of the employee's headaches remains compensable. Municipality Of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).  In his EME report, Dr. James concluded the employee's headaches did not preclude him from working.  The employee's original treating physician, Dr. Ribar, released the employee to return to work on November 6, 1987, nearly eleven months after his date of injury.


After considering all of the evidence, including discussion in the record regarding whether the employee cooperated with vocational rehabilitation providers during the first year after his injury, we find the employee's claim for TTD is compensable from his date of injury through November 6, 1987, the date Dr. Ribar released him to work.  Based on evidence that the employee could continue working despite his headaches, we find his TTD benefits ended on November 6, 1987.


Given our conclusion that the defendants lack substantiated evidence to overcome the presumption that headaches are work related, we find the defendants shall pay medical costs associated with the headache treatments.  In this case, these costs include the cost of travel for treatment in Seattle as recommended by Dr. Ribar and to the Mayo Clinic and to Dr. Kosovich's office in New York City, as suggested by Dr. Thomas.


Regarding the employee's request for a compensation rate adjustment, a review of his historical earnings produced a weekly compensation rate of $128.09. His wages at the time of injury would have produced a weekly compensation rate of $540.22, based on his weekly wages of approximately $1000.00. Given this substantial disparity, we find it appropriate to consider the employee's work and work history and to focus on the employee's period of disability to determine if his wages were likely to continue through the period of disability.


The employee had been working out of his union hall with steadily declining work availability since 1979. The work became so slow that he took an early retirement pension beginning in 1985, the year before the accident.  According to the record, the employee had no assurance about the length of the job he was working on at the time of injury.  Additionally, the employee testified he did not lose any available work in 1987, due to the injury.  Accordingly, we find the defendants have appropriately calculated the employee's compensation rate.  Therefore, we conclude the employee's claim for a compensation rate increase must be denied.


The employee requests an award of interest and penalties on the benefits awarded.  Interest is payable pursuant to Land and Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984).  Given the hotly contested issue of compensability in this case, we find valid controversions were timely filed and the penalty claim is denied. Harp v. Arco Alaska, Inc., 831 P.2d 352 (Alaska 1992).


Regarding the employee's request for an award of attorney fees and costs, the employee submitted an affidavit of attorney fees and costs incurred through March 1, 1993.  Paralegal Stepovich billed his time at $70 per hour for a total of $3,458.00; there were not billings for attorney time by the Stepovich law office.  Other costs incurred including deposition, telephone and photocopy costs totaled $568.12.


We have reviewed the nature, length, complexity, benefits received and contingent nature of claimant oriented workers, compensation legal services.  After considering each of these factors, we conclude a full award of all costs and attorney fees requested in this case is appropriate.  This was a long‑lasting, medically complicated case which was hotly contested from the beginning.  Although the employee was awarded much less than half of the benefits requested, we find the hourly billing rate was very reasonable.  Accordingly, we find the defendants shall pay $4,026.12 in total attorney fees and costs plus $420 (6 hours x $70/hr.) for time spent on this case the day of hearing.


ORDER

1. The defendants shall pay the employee TTD for the time period of January 17, 1987 through November 6, 1987.  Credit shall be given for payments already made.


2. The defendants shall pay the employee's medical and transportation costs associated with treatment of his headaches.


3. The defendants shall pay the employee interest at the statutory rate.


4. The employee's claims for a penalty and a compensation rate increase is denied and dismissed.


5. The defendants shall pay attorney fees and costs in the total amount of $4,446.12.


Dated at Fairbanks, Alaska this 22nd day of April, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown 


Fred G. Brown,



Designated Chairman



 /s John Giuchici 


John Giuchici, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Vidak Micic, employee/applicant; v. GSL Oilfield services, employer; and Alaska National insurance, insurer/defendants; Case No. 9109643; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this day of 1993.



Cathy D. Hill, Clerk
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