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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

KENNETH G. ODMAN,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9128506



)

K&L DISTRIBUTORS, INC.,
)
AWCB Decision No. 93-0097



)


Employer,
)
Filed with AWCB Anchorage



)
April 22, 1993


and
)



)

INDUSTRIAL INDEMNITY COMPANY,
)



)


Insurer,
)


  Defendants.
)

                                                                                  )


We heard this appeal of a decision of the Reemployment Benefits Administrator in Anchorage, Alaska on March 24, 1993.  The employee was present and represented himself.  The employer was represented by attorney Susan Daniels.  The record closed when the hearing concluded.


ISSUE

Whether the eligibility decision by the Reemployment Benefits Administrator was premature, or should be upheld despite a change in opinion by the employee's treating physician regarding the employee's medical stability.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

On November 7, 1991, the employee hurt his left shoulder at work when he slipped on ice and fell on his outstretched arm.  His physician, Robert Gieringer, M.D. , treated the employee with conservative care and physical therapy.  When the employee did not improve significantly, Dr. Gieringer performed arthroscopy on September 29, 1992.  Surgery revealed a Bankart lesion of the anterior glenoid labrun and subacromial impingement, which were both repaired by the doctor.


The employee again participated in physical therapy. On November 18, 1992, Dr. Gieringer examined the employee, finding range of motion of his shoulder "surprisingly good." However, the employee reported "impingement‑like pain." Dr. Gieringer suggested swimming and continued therapy, but on a scaled‑down basis.


Dr. Gieringer examined the employee again on December 16, 1992.  At that time, he stated he wanted to reexamine the employee in a month.  In his chart notes, he stated in part: "I am not sure that he is going to be able to return to work after that.  I am beginning to question his motivation, at least at the present time."


On December 30, 1992, Dr. Gieringer, released the employee to return to work for several jobs which Carol Jacobsen, the selected rehabilitation specialist found the employee had held during the ten years prior to his injury.  Dr. Gieringer gave these releases without examining the employee at that time.


In her reemployment evaluation, Jacobsen also recounted that Dr. Gieringer released the employee to two jobs, described in the U.S. Department of Labor's "Selected Characteristics of the Dictionary of Occupational Titles" (SCODOT), which are "most close to his occupation at the time of injury - those of Driver, Sales Route, and Laborer, Stores." (Jacobsen January 7, 1993 report at 9).


In addition, Jacobsen indicated the employer had a job available for the employee.  The releases provided by Dr. Gieringer were for medium duty work (lifting up to 30 pounds, according to SCODOT requirements) except that of electrostatic painter, a light duty job.
  However, the rehabilitation specialist could not recommend this light duty job as a viable labor market.  (See January 12, 1993 Research Report ‑ Electrostatic Painter).  After compiling data, interviewing the employee and reviewing her records, Jacobsen recommended the employee be found ineligible for reemployment benefits.


Subsequent to Jacobsen's report, the employee was examined by Dr. Gieringer, on January 18, 1993.  The employee reported feeling much improved but unable to return to his driving job, Dr. Gieringer stated the employee was "not released for work as of yet but probably could be released for light duty at this tine if that is available for him."


On January 30, 1993, the employee was examined by Edward Voke, M.D., at the employer's request.  Dr. Voke noted that Dr. Gieringer wrote a letter, dated January 20, 1993, stating the employee was medically stable, was capable of performing light duty work, and could be rated for permanent impairment in three months.


Dr. Voke found the employee could get some benefits to is shoulder by working out at the Alaska Club.  Dr. Voke released the employee to light duty work only, concluding that the employee was then incapable of returning to his job as a truck driver.  However, he added that "with a little time spent with appropriate exercises, he would be able to return to work as a truck driver, certainly within the next two to three months."  Finally, Dr. Voke stated the employee was not medically stationary and a rating would be appropriate in three months.


After reviewing the record, Mickey Andrew, Reemployment Benefits Administrator Designee found the employee ineligible for reemployment benefits.  The two stated reasons for ineligibility include 1) "Those given by the rehabilitation specialist in the evaluation;" and 2) Dr. Gieringer released the employee to return to his job at time of injury and other jobs he held in the prior ten years.  The Designee's decision was sent on February 16, 1993.


That same day, our Juneau office received a February 9, 1993 report from Dr. Gieringer.  In it, the doctor indicated the employee said his wrist, elbow and neck problems had worsened.  Dr. Gieringer stated the neck "may be more of a problem than what we may all realize and it might be a good idea for us to consider strong therapy for that.  It may be that he will want to eventually see a neck doctor for that." The employee told the doctor he was going to seek care through another physician.


At hearing, the employee stated his shoulder still pops and hurts, he experiences wrist pain, and his neck swells up.  He asserted that the RBA's decision was incorrect.  He also contends the work history taken by the rehabilitation specialist is not completely accurate.


The employer essentially agreed with the employee, stating that the RBA designee's decision was premature now that Dr. Voke, and apparently Dr. Gieringer, have found the employee is not medically stable and believe the employee is not ratable until approximately May 1, 1993.  The employer asks that we hold the decision in abeyance (or some similar status) until medical stability is reached and a rating is done.


AS 23.30.041(e) states:


(e) An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" for 


(1) the employees job at the time of injury; or


(2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to specific vocational preparation codes as described in the United States Department of Labor's "Selected Characteristics of occupations Defined in the Dictionary of Occupational Titles."


Abuse of discretion occurs if the RBA issues a decision "which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive." (footnote omitted). Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979).  A reviewing court (the workers' compensation board, in this instance) must be "left with the definite and firm conviction on the whole record that the trial judge has made a mistake." Brown v. State, 563 P.2d 275, 279 (Alaska 1977).


We agree with the employer that Dr. Gieringer's "Prediction" on the employee's physical capacities was hasty, given the fact the doctor had not released the employee to work before he reviewed the job analyses, given the doctor's uncertainty, in December 1992, over whether the employee would be able to return to work in January 1992 as a driver for the employer, and given the doctor's somewhat ambivalent light duty release after approving the medium duty jobs. on the other hand, at the time of the rehabilitation specialist's evaluation, the employee was released to work for several jobs he had held or for which he was trained.


Here, we are not left with the firm conviction that the RBA Designee's decision was a mistake at the time it was made.
 We do not find the RBA Designee's decision an abuse of discretion.  However, Dr. Gieringer clearly changed his opinion since the Designee's decision was made.  At present, neither Dr. Gieringer nor Dr. Voke has released the employee to any but light duty work, and no jobs have presently been found to exist within his physical capacities.


We find the RBA Designee should be given the opportunity to review the medical reports now in the board record.  Further, the employee should be given the opportunity to review his job history with the rehabilitation specialist.  After this is done, we request that the rehabilitation specialist submit appropriate job analyses to the employee's new treating physician for appropriate predictions under AS 23.30.041(C). We request that the specialist then file another evaluation based on this additional information, and the RBA Designee must then decide the employee's eligibility based on this additional information.  If either party then deems it necessary, they may request our review.  Accordingly, this matter is remanded to the RBA Designee for further action consistent with this decision.


ORDER

This matter is remanded to the RBA Designee for further action consistent with this opinion.


Dated at Anchorage, Alaska this 22nd day of April 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M. R. Torgerson 


M.R. Torgerson,



Designated Chairman



 /s/ Robert W. Nestel 


Robert W. Nestel, Member



 /s/ D.F. Smith 


Darrell F. Smith, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Kenneth G. Odman, employee/applicant; v. K & L Distributors, Inc. , employer; and Industrial indemnity company, insurer/defendants; Case No. 9128506; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 22nd day of April, 1993



Flavia Mappala, Clerk

SNO

�








    �The nurses' notes for December 16, 1992 state that the employee "thinks he may be working out too hard & he is hurting again.  He says his shoulder feels "sloppy" while working out.  He needs to get back to work by January 17th."





    �The rehabilitation specialist’s research on lifting requirements on jobs approved by Dr. Gieringer provide another example of the sharp contrast between the requirements stated in the SCODOT and reality.  For example, the driver jobs Jacobsen found closest in description to the employee’s job at injury were medium duty jobs under the SCODOT, requiring lifting of up to fifty pounds.  Yet, one of the jobs she found "existed" in the labor market required lifting up to 165 pounds.  This is not the first time we have noted a wide discrepancy between the standards in SCODOT and actual requirements in the real labor market.  We continue to find this disparity quite troubling.





    �We suspect the reports restricting the employee to light duty work had not made their way into the file when it was reviewed by the RBA Designee.










