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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

LUCILLE R. COLE,
)



)


Employee,
)
INTERLOCUTORY


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8931848



)

ANCHORAGE SCHOOL DISTRICT,
)
AWCB Decision No. 93-0098

(Self-Insured)

)



)
Filed with AWCB Anchorage


Employer,
)
April 23, 1993


  Defendant.
)

                                                                                  )


We heard this discovery argument on April 21, 1993 in Anchorage, Alaska.  The employee was not present but was represented by attorney‑in‑fact Karen Dempster.  The employer was represented by attorney G. Dana Burke.  The record closed when the hearing concluded.


After listening to the parties' oral arguments and reviewing the record, we ordered the employee to comply with an February 9, 1993 order by Friday, April 23, 1993 at 10:00 a.m. We added that if this compliance is not accomplished by this deadline, we would grant the employer's request for a continuance of the hearing set for May 6, 1993.  This decision memorializes our oral order.


ISSUES

1. Whether the employee has complied with our February 9, 1993 decision and order.


2. Whether to continue the May 6, 1993 hearing. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW

In our February 9, 1993 decision and order, we determined whether the employee was required to provide the employer with a release of information which the employer could use to obtain the employee's medical records. In addition, we ordered the employee to provide the employer a list of all physicians she had seen in the past 20 years.  The employee's attorney‑in‑fact argued she had already complied with the order by providing the employer with the appropriate release and an adequate list.


The employer argued the employee did not comply with either the release or the list.  It argued that pursuant to our order, the employee essentially provided the same release she had given in the past, a release which some physicians would not honor to release the records.  The employer provided the pertinent part of the deposition transcript of Bruce Smith, Ph.D., who had treated the employee.  Dr. Smith stated he would not release the employee's records unless he received a "release that is not contestable." (Smith Dep. at 12).  When shown an unaltered copy of the employer's written release, Dr. Smith stated he would release the employee's records if she signed that release.


The employee's attorney‑in‑fact argued that the release she signed and provided to the employer, subsequent to our February 9, 1993 decision, complied with our order.  She contended that the only release at issue, and the one we ordered her to provide in the February 9, 1993 decision was the release she subsequently signed.  We find her contention incorrect.  The issue in the January 28, 1993 hearing and February 9, 1993 decision was whether the employee should be required to sign the employer's release, or whether the employee's release was sufficient.


In our decision, we cited the employer's release specifically at page seven.  We clearly concluded that the employee must sign the employer's release within 10 days of the February 9, 1993 decision.  The employee failed to do so.  Instead, the employee signed the same ineffective release she had previously provided, and she also signed a significantly altered employer's release.


In addition, the employee has not provided the employer with a separate, complete list of all physicians she has seen in the past 20 years.  Instead, she sent the employer a copy of the employer's own medical summary, and added one or two names.  The employer asserted it knows of other physicians who the employee had seen but were not included on this "list."


In our February 9, 1993 decision, we admonished the employer to take the depositions which it had stated it was going to take several months before.  The employer complied.  We also urged the parties to cooperate in getting discovery done so this matter could be heard.  The employee has failed to cooperate by defying our February 9, 1993 order, thereby hindering the employer's ability to get discovery done.


In our February 9, 1993 decision, we stated that failure to comply with our order could jeopardize the May 6, 1993 hearing.  Unless the employee provides the employer with the proper release and the complete, separate listing of all physicians she has seen in the past 20 years, we will continue the May 6, 1993 hearing, and we will not schedule a hearing until the employee has complied with our order.


Again, we order the employee to sign the employer's unaltered release, Hearing Exhibit Number 1. She must sign as many copies as the employer needs to get its discovery completed. In addition, we order the employee to provide a complete, separate listing of all physicians she has seen in the past 20 years.


If the employee fails to comply completely with this order by 10.00 a.m., Friday, April 23, 1993, we will continue the May 6, 1993 hearing until she complies.


ORDER

1. The employee shall provide the employer with as many signed, unaltered medical releases as the employer needs to complete discovery in this matter.  These releases shall be the same as Hearing Exhibit Number 1.


2. The employee shall provide the employer with a complete, separate listing of all physicians she has seen in the past 20 years.


3. The employee must provide the employer with the releases in number one above, and the listing in number two above, by Friday, April 23, 1993 at 10:00 a.m. If the employee fails to comply absolutely, we will continue the May 6, 1993 hearing scheduled in this matter.


Dated at Anchorage, Alaska this 23rd day of April, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R. Torgerson 


M.R. Torgerson,



Designated Chairman



 /s/ Robert W. Nestel 


Robert W. Nestel, Member



 /s/ D.F. Smith 


Darrell F. Smith, Member
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If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Lucille R. Cole, employee/applicant; v. Anchorage School District, employer (self‑insured), defendant; Case No. 8931848; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 23rd day of April, 1993.



Dwayne Townes, Clerk
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