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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

FRANCIS X. MOESH IV,
)



)


Employee,
)


  Applicant,
)
INTERLOCUTORY



)
DECISION AND ORDER


v.
)



)
AWCB Case No. 9106480

ANCHORAGE SAND AND GRAVEL,
)



)
AWCB Decision No. 93-0099


Employer,
)



)
Filed with AWCB Anchorage


and
)
April 23, 1998



)

ALASKA NATIONAL INSURANCE CO,
)



)


Insurer,
)


  Defendants.
)

                                                                                  )


We heard this claim for benefits on March 26, 1993 in Anchorage, Alaska. The employee was present and was represented by attorney Robert Rehbock.  The employer was represented by attorney Theresa Henneman.  The record was left open at the end of the hearing for submission of a fee affidavit on paralegal fees, and for written closing arguments.  This interlocutory decision summarizes our oral decision at hearing on the issues to be decided in the current dispute, and to outline the deadlines for briefings.


ISSUE

Whether the issues for decision in this matter are those outlined in the most recent prehearing conference summary.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The most recent prehearing conference summary, prior to the March 26, 1993 hearing, stated that the issues for hearing were: "med. stability of psych. problem, TTD, med. (treatment in excess of regs. for psych.), med. stability occurred between 6/26/02 [sic] and 8/5/92, attorney fees." In his March 19, 1993 hearing brief, the employee addressed the following additional issues: 1) whether the employer has failed to pay for massage

therapy; 2) whether a penalty is owed on permanent partial impairment benefits paid; and 3) whether the employee is entitled to payment of permanent partial impairment benefits in a lump sum.


The employer objected to the inclusion of these additional issues at the March 26, 1993 hearing.  The employer argued we should abide by the prehearing summary in order to avoid notice and preparation problems.  The employee contended the parties had agreed to go forward with a hearing to decide all issues which remained unresolved.


Our regulation 8 AAC 45.070(c) and (d) states:


(c)Following a prehearing the chairman will issue a summary of the actions taken at the prehearing, the amendments to the pleadings, and the agreements made by the parties or their representatives concerning the matters considered.  The summary will limit the issues for hearing to those issues not disposed of by the admissions or agreements of the parties.  Unless modified, the summary controls the subsequent course of the action. (d) A party may request that a prehearing summary be modified or amended by the chairman for good cause shown, at any time before the hearing, and upon written notice to all parties.


In addition, 8 AAC 45.070(g) states: "Except when the board or its designee determines that unusual and extenuating circumstances exist, the prehearing summary, if a prehearing was conducted and if applicable, governs the issues and the coarse of the hearing."


We find no unusual or extenuating circumstances to justify a modification of the prehearing conference summary.
  Further, we find the employee did not file a modification of the prehearing conference summary.  We find nothing on the January 29, 1993 prehearing conference summary which indicates the parties agreed to go forward with all unresolved issues.  Accordingly, we find the January 29, 1993 prehearing conference summary limited the issues for hearing to those stated on the summary.  Therefore, we allowed testimony only on the issues shown on the summary.


In another preliminary matter, the employee had subpoenaed the entire file of the employer's attorney.  The employee asserted it was necessary and relevant assuming we award him attorney's fees.  In essence, he argued this subpoena was necessary to show us why the employee's attorney spent so much time in this case.  Moreover, he requested that the employer's attorney be required to testify for this limited purpose.  The employer asked us to deny both requests and to find them oppressive.  We found that the attorney's entire file was unnecessary for the employee’s purposes.  Instead, we ordered the employer's attorney to file an affidavit of attorney time and fees, and paralegal costs.  However, we denied the employee's request to get testimony from the employer's attorney.


After taking testimony, we left the record open for the above affidavit, and for written closing arguments.  The parties agreed to serve these documents by personal service.  The attorney affidavit was due April 9, 1993 at 5:00 P.M. The parties, written closing arguments are due April 23, 1993 at 5:00 p.m. The parties' reply briefs are due April 30, 1993 at 5:00 p.m. We will then close the hearing record.


ORDER

1. The issues for decision are those stated in the January 29, 1993 prehearing conference summary.


2. The parties shall file the attorney's affidavit, written closing arguments and reply briefs in accordance with this decision. 


Dated at Anchorage, Alaska this 23rd day of April, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R. Torgerson 


M.R. Torgerson,



Designated chairman



 /s Marc D. Stemp 


Marc D. Stemp, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Francis X. Moesh IV, employee/applicant; v. Anchorage Sand and Gravel, employer; and Alaska National Insurance company, insurer/defendants; Case No. 9106480; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 23rd day of April, 1993.



Dwayne Townes, Clerk
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    �Our decision may have been different if the employer had agreed to the modification of the prehearing conference summary, including the addition of issues for decision.










