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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

WILLIAM C. ANSELM,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9102114



)

PIQUINIQ MANAGEMENT CORP.,
)
AWCB Decision No. 93-0100



)


Employer,
)
Filed with AWCB Anchorage



)
April 26, 1993


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

                                                                                  )


We heard the employee's appeal from the Reemployment Benefits Administrator's Designee's (RBA) determination that he was ineligible for reemployment benefits on March 25, 1993, in Anchorage, Alaska.  The employee was not represented but participated by telephone.  The employer and its insurer (insurer) were represented by attorney Elise Rose.  The record closed at the conclusion of the hearing.


SUMMARY OF EVIDENCE

It is undisputed that Anselm injured his back while operating a snow blower for the employer on February 24, 1991, The insurer accepted his claim and has paid both temporary total disability benefits and permanent partial impairment benefits.


The employee first sought treatment with John Lapkass, M.D., for his back problems.  A CT scan of the lumbar spine taken on April 5, 1991 revealed a herniated disc, at the L4‑5 level.  Subsequently, Anselm saw Adrian Ryan, M.D. As reflected in his report of May 9, 1991, Dr. Ryan indicated the employee's condition would likely continue to improve without surgery.  The doctor recommended exercises, a weight belt and a work trial.


The insurer requested a vocation rehabilitation evaluation and on September 12, 1991, the RBA assigned rehabilitation specialist Mark Kemberling to complete the task.


On November 15, 1991, Dr. Lapkass approved job analyses for motor grader operator, highway maintenance worker, and front end loader operator with modifications that Anselm could not lift in excess of 50 pounds, needed standing breaks every hour, and could not sit for more that four hours straight.  The doctor also found the employee medically stable and predicted he would have a permanent partial disability resulting from his injury according to the American Medical Association Guides to the Evaluation of Permanent Impairment (3rd Ed.)(Guides).


On December 10, 1991, the employee underwent a performance‑based physical capacities evaluation at B.E.A.R. Physical Therapy.  Forooz Sakata, the person performing the evaluation, noted in her report that:


Mr. Anselm's lifting capacity far exceeds the physical demand of his position; however, I am concerned about his inability to tolerate sitting for more than 2 consecutive hours when operating heavy equipment. I do not think it is safe to encourage Mr. Anselm's return to heavy equipment operating; however, the final release to work will be referred to Dr. James who will consider this information in the light of the overall medical picture.


On December 12, 1991, the employee was examined by J. Michael James, M.D., who found him medically stable and predicted that there would be a permanent partial impairment rating according to the Guides. Dr. James expressed knowledge of equipment operation and felt the employee could return to his usual work so long as he adhered to the lifting limitations, did not operate crawlers, and did not perform quarry work.


In his reemployment benefits eligibility evaluation report dated December 24, 1991, Kemberling stated his opinion that Anselm was ineligible for reemployment benefits.  Kemberling acknowledged that both Drs.  Lapkass and James indicated that the employee could not return to his job at the time of injury without modification.  However, he also performed a labor market survey which showed there were jobs available as a motor‑grader operator, highway maintenance worker, and front‑end loader operator and they were within the physical capacities outlined by both Drs.  Lapkass and James.


On January 10, 1992, the RBA determined that Anselm was not eligible for reemployment benefits.  She based her determination on the fact that the physical restrictions placed on him by Drs.  Lapkass and James would not prevent him from performing other jobs that existed in the labor market, for which he was trained.


At the hearing, Anselm testified that he could not perform the work suggested by Kemberling and Drs. Lapkass and James.  He stated that operating heavy equipment requires long hours of sitting and his back could not tolerate it.  He said that often sitting would be required for more than 12 hours a day and breaks were not regularly available.


Kemberling also testified at the hearing and explained his evaluation.  He explained that in arriving at an evaluation, he must follow the criteria set forth in AS 23.30.041(e) which requires him to look at the physical demands of a job that are listed in United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" (SCODOT).  In SCODOT, a person's inability to sit for long periods of time without breaks is not considered a physical demand.


Rose mentioned to Anselm at the hearing that the employer has had jobs available that were within his physical limitations but he had not applied for them.  The employee seemed surprised at this statement and said he would look into them.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The employee contends that the RBA abused her discretion when she found him ineligible for reemployment benefits.


Under AS 23.30.041(d) either party may, within 14 days after receipt of notification, seek our review of the RBA's decision on eligibility for reemployment benefits.  We are bound to uphold the RBA’S decision absent an abuse of discretion on his part.


In Sheehan v. University of Alaska, 700 P.2d 1294, 1297 (Alaska 1985), the Alaska Supreme Court stated, "This court has explained abuse of discretion as issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive.' (footnote omitted] Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979).


The statutory provision which Kemberling and the RBA relied on in determining Anselm was ineligible for reemployment benefits is AS 23.30.041(e) which states:


An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" for:


(1) the employee's job at the time of injury; or


(2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury . . . according to specific vocational preparation codes as described in the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles."


Drs. Lapkass and James determined that Anselm was medically stable and would suffer a permanent partial impairment as a result of the work‑related injury.  The employee had operated a motor‑grader and front‑end loader within 10 years of the date of injury.  Both doctors acknowledged that Anselm could work operating a motor‑grader and front‑end loader with sitting limitations.  Kemberling did a labor market survey and found a number of available jobs for a motor‑grader operator and a front‑end loader operator.  Kemberling also determined, by using the SCODOT, that the physical requirements for a motor‑grader operator and a front end loader operator were within the limits set by Drs. Lapkass and James.


Since the RBA relied on these facts, we conclude she properly found that Anselm did not meet the requirements of AS 23.30.041(e) and, therefore, did not abuse her discretion. We are disturbed by the fact that under SCODOT sitting for long periods of time is not considered a physical demand.  However, that is a legislative decision and, therefore, not one we need resolve.  We also strongly suggest to the employee that he work with the employer to find a job within his physical limitations.


ORDER

The RBA's determination on January 10, 1993, that the employee was not eligible for reemployment benefits, is affirmed.


Dated at Anchorage, Alaska this 26th day of April, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder 


Russell E. Mulder, Esq.



Designated Chairman



 /s/ S.T. Hagedorn 


S.T. Hagedorn, Member



 /s/ Jeffery Wertz 


Jeffery Wertz, Member

REM:dt


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of William C. Anselm, employee/applicant; v. Piquniq Management Corp., employer; and Alaska National insurance Company, insurer/defendants; Case No. 9102114; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 26th day of April, 1993.



Dwayne Townes, Clerk

SNO
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    �AS 23.30.041(c) provides in part: "If an employee suffers a compensable injury that may permanently preclude an employee's return to the employee's occupation at the time of injury, the employee or employer may request an eligibility evaluation for reemployment benefits . . . . The administrator shall, . .  Select a rehabilitation specialist from the list maintained under (b)(6) of this section to perform the eligibility evaluation."










