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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

KAREN L. PALMQUIST,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9132081



)

PURCELL SERVICES,
)
AWCB Decision No. 93-0103



)


Employer,
)
Filed with AWCB Fairbanks



)
April 26, 1993


and
)



)

ALASKA NATIONAL INS. CO.,
)



)


Insurer,
)


  Defendants.
)

                                                                                  )


The compensability of this stress claim was heard at Anchorage, Alaska.  The employee was represented by attorney William Soule; attorney Richard Wagg represented the defendants.  The record closed on March 26, 1993 when, by agreement of the parties, written closing arguments were to be tiled.


ISSUE

Whether the mental stress injury claimed by the employee resulted from "work stress" that "was extraordinary and unusual in comparison to pressures and tensions experienced by individuals in a comparable work environment," as required by AS 23.30.265(17).


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The 1988 Amendments to the Alaska Workers' Compensation Act limited stress claims by requiring that the amount of work stress "be measured by actual events." This means that if there is the perception of stress by the employee, but no actual stress, as apparently was the case in Wade v. Anchorage School District, 741 P.2d 634 (Alaska 1987), then there is no compensable injury.


The 1988 amendments to the Alaska Workers' Compensation Act further limited stress claims by stating that mental injuries cannot arise out of good faith employer actions taken to discipline, evaluate, transfer, layoff, demote or terminate the employee.  The term "good faith" is not defined in the statute.  In our recent Decision and Order in Bice V. AIAC, AWCB Case No. 9126614 (March 12, 1993), we looked to the "good faith" standards for controversion laid out by the Alaska Supreme Court in Harp v. ARCO Alaska Inc., 831 P.2d 352, 357‑358 (Alaska 1992).  The supreme court said that for a controversion to be in good faith "the employer must possess sufficient evidence in support of the controversion that, if the employee does not introduce evidence in opposition to the controversion, the Board will find that the employee is not entitled to benefits." We also looked to the definition in Blacks Law Dictionary 5th Ed. (1979) at 623, which provides:


Good faith is an intangible and abstract quality with no technical meaning or statutory definition, and it encompasses, among other things, an honest belief, the absence of malice and the absence of design to defraud or to seek an unconscionable advantage of another, even through technicalities of law, together with absence of all information, notice, or benefit or belief of facts which render [the] transaction unconscientious.  In common usage this term is ordinarily used to describe that state of mind denoting honesty of purpose, freedom from intention to defraud and generally speaking, means being faithful to one's duty or obligation. (citations omitted)


Finally, the 1988 amendments to the Workers' Compensation Act specifically eliminated for stress claims the presumption of compensability found in AS 23.30.120. As a result, the employee must prove all elements of her claim by a preponderance of the evidence.  Bice, at 16.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [trier of fact] that the asserted

facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


In essence, the events the employee cites as examples of extraordinary and unusual exposure to stress in this case fall in two categories.  The first relates to specific sexually oriented words, pictures and touching the employee cites as examples of sexual harassment.  The second broad category cited by the employee includes examples of hours and working conditions imposed on the employee which, when viewed in the context of her reaction to the instances of harassment, constitute additional examples of sexual discrimination and harassment.  Upon reviewing the record, we find many, if not most, of the events cited by the employee probably happened as she testified.


The employee testified that while working for the employer she knew she was publicly referred to as "Jane Wayne," "High Pockets," and "Leather Tits." She was referred to as a "fucking cunt" by one officer.  Four currently employed Purcell officers corroborated the employee's testimony concerning the name calling incidents.  In particular, Officer Staten testified that Sgt. (now Lieutenant) Poss referred to the employee as "Jane Wayne." Sgt. Poss used this term at "management meetings" where, according to Mr. Staten, "all of the sergeants and captains were present." Sgt. Poss also referred to the employee as "Leather Tits" in front of four sergeants and a captain in management meetings. Apparently he used the term "Leather Tits" regularly when he was referring to the employee.  These meetings occurred every morning and every evening, every work day.  Apparently, no one present at these meetings ever suggested that Sgt. Poss not use that term to refer to the employee.  Mr. Staten testified he never heard anyone refer to any other female officer as either "Jane Wayne" or "Leather Tits".


Current security officer Woody testified that he too heard Lt. Poss refer to the employees as either "Jane Wayne" or "Leather Tits." CPT. Jacks was also heard referring to the employee in those terms.  Sgt. Poss also referred to the employee as a "bitch" while on duty.  Officer Woody recalled an incident where the employee requested a post change and Sgt. Poss "obviously" didn't want to give her one and commented to him that "Leather Tits has applied for a post change." CPT. Jacks and Sgt. Gill were both present at the time the statement was made.


Current officer Pulis testified he has heard the employee referred to as "High Pockets" and "Bitch" and "Jane Wayne." He specifically recalled Sgt. Poss calling her "Jane Wayne" and "Leather Tits" on one occasion.  Current officer Janelle Thomas testified that she has heard the employee referred to as "Jane Wayne" though she did not specifically recall who said it.


All the witnesses agreed that they never heard any other person referred to in these terms.  All witnesses testified that no male officers had nicknames that could be similarly construed as sexually degrading or offensive.


Sgt. Poss was not present to rebut these witnesses' testimony.  The individual who referred to her as a "fucking cunt" did not appear to rebut that statement.


The employee testified she was assaulted and forcibly kissed while at a hotel where she was staying in conjunction with work‑related E.M.T. training, by Sgt.  Poss.  This testimony is uncontradicted.  A sergeant placed his arms on the employee's breasts while he forcibly attached sergeant chevrons to her collar, against her will.  Officer Henry repeatedly touched the employee against her will, tried to crawl across her lap in a patrol car, and consistently bragged of his sexual exploits with his girlfriend, all against her will.  Neither Poss nor Henry appeared to rebut the employee's testimony.


According to the employee, a fellow officer rigged up her work camera with a pornographic picture of a naked woman unbeknownst to her.  The officer the employee suspected of doing this did not appear to rebut this testimony.  It is undisputed that someone using a Purcell interdepartmental mailing envelope sent the employee a catalog of sexual paraphernalia.  Although the sender of the mail was not identified, she received the material during the course of her employment.  The employee testified that her close circuit T.V., on occasion, suddenly would begin showing pornographic movies at random.  This evidence is uncontradicted.  The same is true of the pornographic magazines and books at her work sites and her living quarters.  No one has contradicted the employee's testimony that a photograph of a vagina was stuck on the wall in her living quarters.  Her testimony concerning the ear plug “titties" stuck all over her work site was corroborated by the equally offended Janelle Thomas.


The employee testified that when she complained to her supervisors concerning all of these actual events, she was met by accusation and ridicule.  Witnesses for the defendants testified they could recall no such complaints other than the sexual paraphernalia magazine incident.


The employee cited other less egregious events which she believes are additional examples of sexual discrimination.  For example, after a falling out with a sergeant she was dating, the employee was laid off from a full‑time position and made a relief guard.  She was placed in wings where there was no women's bathroom even though rooms next to the women's bathroom were available.  She told her sergeant she liked working at West check point the best, and would least like to work at Annex 1. The very next shift, the employee was sent to Annex 1. She was given inadequate notice of her oral interview for the first sergeant job, unlike the male applicants.  She was praised for her communications skills and asked to edit and correct other officers' reports, then down‑graded on her evaluations in the area of communication.  She was accused of being dyslexic because her columns were slanted.  She received evaluations lower than a female guard who she says did nothing but sit around and knit or repair male officers' uniforms.


According to the employee, her captain told her she was too aggressive for a woman.  Male officers and supervisors took credit for work she had done.  Her supervisors frequently broke their promises to her detriment.  She was told that her frequent room assignment changes and distance from the ladies room was the sergeant's way of having fun with her and was just a big joke to them. On her trips to the ladies room, the employee was often subjected to cat calls and requests that she come into strangers' rooms.  She was told that "boys will be boys" in respect to pornographic pictures hanging up in her shared rooms.  Her date of hire mysteriously moved down the list beneath that of male officers hired after her.  She was told that the baggage handlers, job was no job for a woman.  Janelle Thomas testified that she was told the same thing.  Her supervisor, Sgt. Poss, remained silent to her detriment when she was accused in a management meeting of arbitrarily changing her own schedule, which she says he knew was not true.


There is really no contradictory evidence that these things happened, though the employer's witnesses implied that there was a legitimate and good faith explanation for most of these events.  For example, several witnesses explained that the employee was assigned to a room in a wing away from the women' restroom because she is a smoker assigned to the smoking area of the living quarters.  They stated that other events are explained as appropriate job site assignments based on seniority and aptitude.  They claim the employee participated in telling off colored jokes, distributing sheet jokes and using foul language.  They insist the employee invited sexually oriented reprisals by comments she made and pranks she performed.  The defendants argue that the North Slope is a tough place to work and sheet jokes, mens magazines and off color language is a normal part of work in this male‑dominated environment.  Accordingly, the defendant's second defense is that to the extent these things did happen, they could happen to anybody and therefore were not "unusual or extraordinary."


One possible comparison for §265(17) purposes of pressures and tensions "experienced by individuals in a comparable work environment" (emphasis added) would be that of the North Slope work environment with the employer, and the same environment under O'Neill Security Services, i.e., a similar security company for which the employee had previously worked.  The employee testified that she had no similar problems at O'Neil, or elsewhere at numerous police departments. Other comparisons can be made as well.


O'Neill Investigations had the same contract prior to the employer taking it over.  Other witnesses testified they did see cartoons, sheet jokes and mens' magazines at O'Neill.  The employee testified that while she worked at O'Neill there were no dirty jokes told, no pornography on the television, no pornography on the walls, no pornographic magazines at the work site or in the rooms, no name calling that she was ever aware of, and no feeling that she was sexually harassed or discriminated against in any way.  Her testimony is supported by Janelle Thomas' testimony, and Mr. O'Neill's deposition.


Ms. Thomas had worked at O'Neill Investigations in the same exact environment.  She did not feel discriminated against while working at O'Neill.  She was never called any derogatory names.  She always had female roommates at O'Neill, unlike at Purcell.  There was no pornography on any of the living quarters' walls at O'Neill. At Purcell she was called a "bitch" and saw pornography at the East Check Point.  She observed them in her living quarters at Purcell.  She observed pornographic magazines in the desk at the work site at Purcell.  She observed ear plugs made to look like women's breasts at the work site.


Another comparison could be made.  Ms. Thomas testified that she formerly worked for the Division of Corrections as a jail guard.  Even the inmates there did not call her sexually demeaning names.  Ms. Thomas also worked for American Guard & Alert (A.G.A.) guarding the pipeline.  She saw no sexually explicit pictures hanging in the general work areas during the two years she worked on the pipeline for A.G.A. Nobody ever called her any sexually demeaning names while at A.G.A.


Witness Kathy Mihalko testified that she worked for B.P. on the North Slope for seven and a half years and worked closely with the employee.  She never had to share a room with a male coworker.  There was always a women's bathroom in close proximity to her room.


Additionally, it is uncontradicted that, with the exception of Ms. Thomas being referred to as a "bitch," no other female officer was referred to by her supervisors in Purcell management meetings with names such as "Leather Tits." No male officers with Purcell were referred to in any sexually demeaning or derogatory way.  There is no evidence that anyone besides the employee was forcibly kissed against her will by a male supervisor or otherwise touched in an unwanted fashion by fellow male officers or supervisors.  The unanimous testimony was that there were no sexually explicit pictures of naked men hanging anywhere at the employer's work site or in the living quarters.  There is no testimony that male officers were told that any particular job duties were "no job for a man." We find this job site atmosphere is unusual because it only affects women officers generally and the employee in particular.


Finally, upon reviewing the entire record, we find the pressures and tensions the employee faced at her job site were unusual and extraordinary.  We believe this finding is especially well supported by the standards established in the employers own "Standard Operating Regulation and Procedure Manual." The stated policy prohibits "profane or insolent language," and expression of prejudice concerning gender, "in such a manner as to offend a reasonable person." Additionally, the manual defines sexual harassment as "slurs, epithets, sexual advances, requests for sexual favors and other verbal or physical conduct of an intimate nature such as uninvited touching or sexually suggestive comments." Given our conclusion that many of the incidents cited by the employee probably happened, we find the record replete with examples of unusual and extraordinary pressure faced by the employee.  Accordingly, we conclude the employee's claim is compensable.


ORDER

The employee has suffered a compensable injury as defined in AS 23.30.265(17).


Dated at Fairbanks, Alaska this 26th day of April, 1993.



ALASKA WORKERS' COMPENSATION BOARD



/s/ Fred G. Brown




Fred G. Brown,



Designated Chairman



 /s/ S.  T. Hegedorn 


S.T. Hagedorn, Member



 /s/Michael McKenna 


Michael McKenna, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the state of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Karen L. Palmquist, employee/applicant; v. Purcell Services, employer; and Alaska National insurance Co., insurer/defendants; Case No. 9132081; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 26th day of April, 1993.



Sylvia Kelley, WCO

SNO
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