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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

RONALD GERE,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case Nos.
8929349



)

9211969

RED ROBIN/GOURMET VENTURES,
)



)
AWCB Decision No. 93-0104


Employer,
)



)
Filed with AWCB Anchorage 


and
)
April 27, 1993



)

CNA INSURANCE,
)



)


Insurer,
)



)


and
)



)

INDUSTRIAL INDEMNITY,
)



)


Insurer,
)


  Defendants.
)

                                                                                       )


We met in special session in Anchorage, Alaska 
on 14 April 1993 to determine if AS 23.30.095(k) requires that Employee be referred for an Alaska Workers' Compensation Board ordered independent medical evaluation (Board IME). Employee is represented by attorney William J. Soule.  Employer and Insurer CNA Insurance (CNA) are represented by attorney Constance J. Livsey.  Employer and Industrial Indemnity (I.I.) are represented by attorney Joseph M. Cooper.  By agreement, the issue was presented for our consideration based on the written record, which includes hearing briefs from Employee and I.I. CNA did not submit a hearing brief.  We concluded our deliberations and closed the record on 14 April 1993.


Employee is a 20 year‑old line cook.  He first injured his back when he fell at work on 29 October 1989.
  CNA insured Employer's workers' compensation liability at the time of this injury.  On 27 December 1990 Lawrence Wickler, D.O. performed a lumbar laminectomy at L4‑5 and lumbar laminotomy at L5‑S1, with L5 diskectomy and removal of facet at L4‑5.  Employee was 18 years old at the time of his surgery.


Employee had good results from the surgery and was able to return to work for Employer at his old job.  Dr. Wickler rated Employee’s permanent partial impairment as seven percent of the whole person. (Wickler report, 7 June 1991.)


After he returned to work, Employee slipped on wet floors on four different occasions. On 7 April 1992 he slipped on a wet floor and fell.
  Michael W. Eaton, M.D., an Anchorage orthopedic surgeon, became Employee's treating physician.  He reported that after this last fall Employee experienced recurrent right sided low back pain radiating down the right posterior thigh into right posterior calf similar to the pain he had before the first surgery." (Eaton report 26 May 1992.) I.I. insured Employer's workers' compensation liability at the time of the 7 April 1992 injury.


Employer terminated Employee, and Dr. Eaton determined that Employee was unable to return to work. (Eaton chart note, 6 July 1992.) Employee has not returned to work.


Employer referred Employee to Bruce E. Bradley, M.D. for an employer's medical examination (EME). Dr. Bradley concluded Employee suffered a "new injury" when he fell on 7 April 1992 which caused a "strain to his back with some aggravation of his old sciatica." He diagnosed a "lumbar contusion strain related to the injury of 4/7/92, and pre‑existing lumbar laminectomy for right sciatica from an earlier work related injury." (Bradley, 28 September 1992 report at 2.)
Concerning Employee's ability to return to work, Dr. Bradley stated: "I have reviewed his job analysis lead line cook, and feel that at this time he could work in that job." (Id.)


In October 1992 Dr. Bradley responded to an inquiry from I.I. in which he stated:


I think Mr. Gere has reached medical stability for the aggravation of April 7, 1992.  I do not feel he has any additional permanent impairment resulting from the temporary aggravation of the pre‑existing condition.  I feel that no further medical treatment is needed for the injury of April 7, 1992 in his [sic] reached pre‑injury status in regards to the injury of April 7, 1992.

(Bradley letter, 20 October 1992.)


On 23 October 1992 Dr. Eaton reviewed Dr. Bradley's 28 September 1992 report and Employee's current physical condition.  Based on the results of a recent MRI scan which showed no evidence of a "rerupture," Dr. Eaton concluded that surgery was not indicated.  Concerning employment, Dr Eaton stated:


I am not sure that this patient is going to he able to return to work requiring him to be on his feet 8 hours a day, in fact, I specifically think that he can return to work of a sedentary nature with a combination of sitting and standing presently but cannot presently return to the type of work he did at the time of injury which was lead line cook.


(Eaton chart note, 23 October 1992.)


At a prehearing conference held on 20 January 1993, the parties entered into the following stipulation of facts:


1. The claimant was released to return to work from 10/29/89 injury.


2. The claimant received a PPI rating as result of the 10/29/89 injury, and was paid for that rating.


3. The claimant had another inj. on or about 4/7/92.


4. At this time there has been no rating indicating that there is additional PPI as a result of the 4/7/92 incident.


5. There is a medical dispute between Dr. Eaton and Dr. Bradley in regards to the need for retraining.


6. Parties agree, for purposes of the 095(k) issue, that there is no objection to the Board reviewing any medical reports filed to date.

(Prehearing Conference Summary, 20 January 1993.)


Employee asserts that for the purposes of AS 23.30.095(k) a medical dispute exists between his treating physician and Employer's physician as to his ability to return to work as a line cook.  To resolve this dispute, Employee requests that we refer him to another physician for a Board IME.


I.I. asserts that because there is no rateable permanent partial impairment as a result of the 7 April 1992 injury, under AS 23.30.041(f)(3)
, Employee is not eligible for reemployment benefits.  Therefore, there is no issue pending relative to Employee's claim, so there is no "dispute" between Drs.  Bradley and Eaton.  Because there is no dispute, I.I. asserts Employee in not eligible for a Board IME.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.095(k) provides in pertinent part:


In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, a second independent medical evaluation shall be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of the examination and medical report shall be paid by the employer.  The report of the independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.  A person may not seek damages from an independent medical examiner caused by the rendering of an opinion or providing testimony under this subsection, except in the event of fraud or gross incompetence.


AS 23.30.041(c) provides in pertinent part: If an employee suffers a compensable injury that may permanently preclude an employee's return to the employee's occupation at the time of injury, the employer may request an eligibility evaluation for reemployment benefits."


We find that a Board IME should be performed.


We find that Employee suffered a work‑related injury while working for Red Robin and that his 29 October 1989 injury resulted in a permanent partial impairment. (Stipulation No. 2.) The important considerations are that Employee has a permanent impairment, (AS 23.30.041(f)(3)), and that his injury may prevent him from returning to his job as a lead line cook (AS 23.30.041(c)).


We find Employee meets the requirements set out in AS 23.30.095(k) for a Board IME.  There is a medical dispute between Dr. Eaton, Employee's physician, and Dr. Bradley, who conducted the independent medical evaluation for Employer. (Stipulation No. 5.) The medical dispute concerns Employee's ability to return to work as a lead line cook, i.e., his "functional capacity." This conclusion is consistent with our finding is Sund v. Pacific Construction Systems, Inc., AWCB D&O No. 91‑0255 at 4 (20 September 1991.)


As to the effect on Employee's eligibility for reemployment or any other benefit, it is of no consequence that during the period October 1989 through April 1991 Employer's workers' compensation liability was insured at different times by two different insurers.  We must refer an employee for a Board IME when there is a dispute between an employee's physician and an employer's independent medical evaluation; the statute makes no reference to insurers.  It is the employer who is ultimately liable for the payment of benefits.  AS 23.30.045(a).


Even if Employee failed to meet the criteria necessary for referral for a Board IME, we have broad authority to order another medical examination, and would do so in this case to resolve the dispute between the physicians.  AS 23.30.110(g), AS 23.30.135, AS 23.30.155(h).


Employee should immediately contact the Alaska Workers' Compensation Board in Anchorage and request a prehearing conference for the purpose of arranging and scheduling the Board IME.


We find that initially, I.I. should bear the cost of the Board IME.  We rely on the "last injurious exposure rule" which imposes full liability for the payment of compensation benefits on the employer, or insurer, at time of the workers' most recent injury which bears a causal relationship to the disability.
  Although not precisely applicable to the facts of this case, we also rely on AS 23.3 0.155(d) which requires the last employer to pay benefits pending resolution of a dispute about which employer is ultimately liable for the payment of benefits.  In the event CNA and I.I. are unable to settle the issue between themselves, we retain jurisdiction to determine which insurer is responsible for the cost of the Board IME and to enter an order requiring that insurer to pay for that examination.


Employee's attorney requests payment of attorney’s fees for two hours of work at $125 per hour plus costs of $3.30. In awarding fees, we are to consider the benefit to the employee which results from the attorney's services, and the amount of compensation controverted and awarded.  AS 23.30.145(a), 8 AAC 45.180(d). We find the attorney's fee issue is not yet ripe for resolution.  We decline to award attorney's fees until the conclusion of the litigation or until the claim is settled.


ORDER

1. Employee shall attend an AWCB ordered independent medical evaluation.


2. Industrial Indemnity shall initially pay the cost of the evaluation.  We retain jurisdiction to determine which insurer is ultimately responsible for the cost of the evaluation, and if necessary, to order CNA Insurance to reimburse Industrial Indemnity for the cost of the evaluation.


3. Employee's claim for payment of his attorney's fees is denied at this time. we retain jurisdiction to aware attorney's fees.


Dated at Anchorage, Alaska this 27th day of April, 1993



ALASKA WORKERS’ COMPENSATION BOARD



 /s/ L.N. Lair 


Lawson N. Lair,



Designated Chairman



 /s/ Robert Nestel 


Robert Nestel, Member



/s/ Darrell Smith 


Darrell Smith, Member


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Ronald Gere, employee/applicant; v. Red Robin/Gourmet Ventures, employer; and CNA Insurance, insurer and Industrial Indemnity, insurer/defendants; Case Nos. 8929349 and 9211969; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 27th day of April, 1993.



Dwayne Townes

SNO

�








    �For our convenience, deliberations were conducted by telephone.  Board members Smith and Nestel participated from Anchorage.  Designated Chairman Lair participated from Juneau.





    �This injury resulted in Employee's AWCB claim No. 8929349





    �This injury resulted in AWCB claim No. 9211969





    �AS 23.30.041(f) provides in pertinent part: "An employee is not eligible for reemployment benefits if . . . (3) at the time of medical stability no permanent impairment is identified or expected."





    �Ketchikan Gateway Borough v. Saling, 604 P2d 590, 595 (Alaska 1979).





    �In making that determination, it is likely we will apply the last injurious exposure rule.










