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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JAMES B. ABBEY, JR.,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8929272



)

VECO, INC./VALDEZ OIL SPILL,
)
AWCB Decision No. 93-0109



)


Employer,
)
Filed with AWCB Anchorage



)
May 4, 1993


and
)



)

EAGLE PACIFIC INS. CO.,
)



)


Insurer,
)


  Defendants.
)



)

                                                                                        )


We heard Employee's claim at Anchorage, Alaska on March 25, 1993.  Due to the lack of time for closing arguments and the lack of the original transcripts of two depositions, we continued the hearing to April 15, 1993, to permit the filing of the depositions and written closing arguments.  Employee is represented by paralegal Pete Stepovich.  Defendants are represented by attorney Elise Rose.


ISSUES

1.  Is Employee's hernia compensable?


2.  Is Employee due temporary total disability benefits?


3.  What are Employee's gross weekly earnings?


4.  Is Employee entitled to medical and travel expenses related to surgery for his hernia.  If so, in what amount? 


5.  Did Defendants frivolously controvert Employee's claim, and is a penalty due?


6.  Is Employee's attorney entitled to actual costs and attorney's fees?


SUMMARY OF THE EVIDENCE AND ARGUMENTS

Defendants filed objections to our considering certain medical reports unless they were given the opportunity to cross‑examine the author.  At hearing, Defendants waived these objections with the exception of the September 25, 1991 medical report of William Doolittle, M.D., and the following reports of George Pfaltzgraff, M.D:  the August 8, 1989 initial report and chart notes, the December 7, 1989 report, and the March 16, 1990 chart notes.  However, Defendants attached a copy of Dr. Pfaltzgraff's March 16, 1990 chart note to their final brief.  We find they waived their cross‑examination request to this report, and we considered it.  The other reports and Dr. Doolittle's report were excluded.


Employee had filed an objection to our consideration of the January 31, 1991, report of Glen Straatsma, M.D.  We excluded this report from the evidence we considered in reaching our decision.  Employee also objected to our considering the copies of the record from the Public Assistance Division of the State of Alaska Department of Health and Social Services (DHSS).  Defendants contended we could consider these under the business records exception to the hearsay rule.  Under 8 AAC 45.120(h) we may consider a document even if a request to cross‑examine the author has been filed if the document would be admissible under the Alaska Rules of Evidence over a hearsay objection.


Under Evidence Rule 803(6) the custodian of the business record or other qualified witness must testify to certain facts regarding the business practices.  We have reviewed the documents from the DHSS and can find no affidavit conforming to the requirements of Evidence Rule 803(6).  Accordingly, we cannot admit these records under the business records exception, and they were excluded from the evidence we considered. See Speer v. Katch canning Co., AWCB Decision No. 92‑0157 (June 22, 1992).


Employee also objected to our consideration of the copy of John Burr's September 11, 1989 urine substance screen.  This was not filed with us 20 days before the hearing.  Therefore, under 8 AAC 45.120(I), we excluded it from our consideration.


Employee began working for Defendants in May 1989.  He testified he first worked on an island for about three days.  About two weeks later he began working on the dock on the night shift.  He was supposed to be watching welder's work to make sure nothing caught on fire, but he mostly did laborer's work unloading barges.  He worked 12 hours a day, seven days a week.


Both Employee and his witness, John Burr, testified the work on the dock was very strenuous.  They individually lifted items weighing 100 pounds.  They pushed and pulled items weighing a couple hundred pounds.  Employee testified there were mechanical devices for moving heavy items, but these were often being used by others or broken so they did things manually.


Timothy Slaybaugh, Employer's safety coordinator, testified the job description for Employee's position indicated the position required lifting up to 70 pounds.  An employee would not be following the company's rules if the employee lifted over 70 pounds.  He testified there were mechanical devices available for lifting heavy objects.


Slaybaugh never visited or worked at Employee's work site in Valdez.  Slaybaugh worked in Anchorage.  He did not contradict Employee's testimony that there were objects weighing over 70 pounds that needed to be moved, or that Employee moved objects weighing over 70 pounds.


Through the testimony of Gordon Collier, Defendants introduced evidence that Employee's witness, John Burr, had failed a company drug test.  Collier did not know the type of drug for which Burr tested positive.


Employee testified that within the first week or so after he started working on the dock, he began feeling a stinging, burning pain and noticed a little lump.  He testified he thought he had pulled a muscle.  He mentioned his complaints to Burr.  Burr confirmed that Employee had told him about his pain.  There was a conflict between Burr's affidavit and his testimony regarding when Employee first told him about the pain.


Employee testified it is not unusual when working as a laborer to have aches and pain. He thought the pain he developed in June 1989 was a pulled muscle.  He thought it would get better.  After he was laid off late in June, he remained in Valdez hoping to get rehired by Employer.  His pain kind of went away while he wasn't working.  Later it gradually got worse and the lump got bigger.  He testified he didn't do anything unusual to cause the increase in pain or the size of the lump.  His condition finally got so bad he saw Dr. Pfaltzgraff on August 8, 1989.


Employee testified that immediately after seeing Dr. Pfaltzgraff he called, Employer.  He told Employer of the diagnosis, his belief that his work for Employer caused it, and his need for surgery.


Slaybaugh testified he is the person Employee spoke to when he called Employer's office on August 10, 1989.  Slaybaugh completed a U.S. Longshoremen's and Harbor Workers' Compensation (LHWC) report of injury form.  He did not send any report forms to Employee to complete.


Employer's insurer completed a LHWC Notice of Controversion form on September 27, 1989.  The reason given for the controversion was Employee's failure to give timely notice of the injury.  In 1991 Insurer filed Controversion Notices under the Alaska Workers' Compensation Act (Act), but these notices controverted benefits for treatment for epilepsy, optical and dental care. (May 8, 1991 and July 17, 1991 Controversion Notices).  Defendants have not paid Employee's medical expenses or any disability benefits.  There is no indication they took any other action in response to Employee's oral report of injury.


Employee testified he traveled to San Diego, California in late 1989 to have his hernia surgically repaired.  He did so because his mother was willing to help take care of him after the surgery.  His grandfather had a difficult time recovering from hernia surgery, and she wanted Employee to be nearby where she could help take care of him after surgery.  Employee traveled to California with the help of his family.  They cashed in frequent flyer miles to provide his airfare.  Employee testified he understood Insurer had agreed to pay for the surgery, but when he got to the doctor's office in California he learned Insurer had changed its position.  He returned to Fairbanks.


On March 16, 1990, Employee saw Dr. Pfaltzgraff again.  Dr. Pfaltzgraff indicated his hernia was larger, and that he needed to have the surgery done.  Dr. Pfaltzgraff's notes states he "offered that it be done as an outpatient in the office thus reducing the hospital expenses . . . I will have Judy look into finding some source of payment for his hernia repair; otherwise I will offer to do it with the possibility of not being reimbursed."


At the time of that visit, Employee also inquired about his disability status.  Dr. Pfaltzgraff stated that "I explained to him that the presence of a hernia does not make someone disabled.  He said he hurts so much that he can't work. . . . I wrote on his disability request that he wasn't disabled from his hernia but neither did he have work more or less because of that reason."


Employee testified his mother made arrangements to pay for the surgery.  His family again provided transportation to San Diego in April 1990, and he had the surgery performed in California by George Zorn, M.D. in May.


Dr. Zorn testified about the history Employee gave him regarding the hernia development; it was the same history as Employee gave at the hearing.  Dr. Zorn testified: "A lot to times people don't know they have a hernia until the inguinal bulge becomes large enough that they can notice it." (Zorn Dep. at 8).  It did not surprise Dr. Zorn that Employee didn't see a physician right away. (Id).  There is no way that Dr. Zorn could determine how long Employee had the hernia; it could have been months or years. (Id. at 9).  He testified Employee's work for Employer "probably was" a substantial factor in producing Employee's hernia condition.  The work was "most likely . . . the originating factor."


Dr. Zorn testified the first several days after surgery are quite painful and activity is very limited.  Generally it is only the first three to four days after surgery that a person needs help in taking care of personal activities.  For the first couple of weeks the patient may walk, but it is difficult to get out of bed or cough.  For the first four to six weeks lifting is restricted to 15 to 20 pounds.  After six weeks, the person can return to work as tolerated. (Id. at 16).


Dr. Zorn has not seen Employee since July 1990.  He wrote to Employee's attorney stating that as of September 21, 1990, Employee's lifting restriction was no more than 40 pounds, and this restriction would end on November 2, 1990.  After that time, Employee should never lift over 100 pounds. (Id. at 21).  Dr. Zorn indicated he would agree with Dr. Doolittle that Employee has no permanent impairment as a result of his hernia and surgery.  (Id. at 24 ‑ 25).


Employee testified he had a difficult time after surgery, and he needed his mother's help for a couple of weeks.  He testified he still has pain.  He consulted Dr. Borden who suggested cortisone shots.  Dr. Borden testified Employee's pain may be the result of scar tissue, and cortisone might improve the pain.


Employee testified he did little work in the summer of 1991.  He looked for work, but because of his discomfort he needed lighter work.  The people he found who were willing to employ him needed someone who could lift and move items weighing more than 100 pounds.


William Aversa testified he would have hired Employee in the summers of 1990, 1991, 1992 and this coming summer.  The work season would be from May to about October 15 each year.  Employee would work an average of 40 hours a week as a laborer/mechanic/operator.  He would be paid $14.50 per hour.  Aversa testified he did not know about Employee's other disabilities; he learned that Employee's hernia prevented him from lifting heavy objects and didn't inquire any further.


Steve Greene, Jr., testified he has a position available at his mining claim this summer for Employee if he is able to do heavy work.  He testified he would have employed Employee in the summers of 1990, 1991, and 1992 if he had been able to do heavy work.  He testified he would have paid Employee $18.00 an hour and a percentage of the gold removed from the claim.  Greene's testimony regarding the work and who he would have employed during these summers was confusing.  He testified he would have hired Employee, but he didn't hire anyone in those summers.  There was one person doing prospecting on Greene's claim who did not get paid by Greene, despite Greene's statement that "You can't expect a man to work for you for free."


Employee testified he worked from 1980 through 1984 by dispatches from the union hall.  He worked servicing, maintaining, and repairing heavy equipment and did some operating work.  He testified this work required lifting and moving objects weighing in excess of 100 pounds.  In these years he earned between $20,000 and $25,000 per year.


Employee has had a seizure disorder which interfered with his disability to work between 1985 and the time he went to work for Employer.  During these years he received public assistance and worked with the State of Alaska, Division of Vocational Rehabilitation to be retrained.


At the time of the injury, Employee was paid about $1,400 per week.  He contends that, but for his injury, he would have continued to be employed in construction and mining at a wage of $16.25 per hour and working 40 hours per week.  Accordingly, he seeks a determination that his gross weekly earnings are $640.00 per week.


Employee seeks payment of his medical expenses, including transportation expenses for two trips to San Diego, California, as well as temporary disability benefits from June 15, 1989 to the present.  He seeks interest on these disability benefits.  Employee also seeks additional compensation (a penalty) under AS 23.30.155(e) and the sanctions under AS 23.30.155(o), contending Defendants frivolously controverted Employee's claim.


Employee's attorney also seeks payment of his actual attorney's fees.  Because of time constraints at the hearing, we are not determining the issue of attorney's fees in this decision, but will retain jurisdiction to do so in the future if necessary.


Defendants allege Employee was not injured in the course and scope of his employment.  They contend his claim is barred because he did not give notice within 30 days after the June 1989 employment which he alleges caused his hernia.  If his hernia claim isn't barred, they contend he wasn't disabled until he had the surgery on May 2, 1990, and he could resume normal activities by November 2, 1990.  Based on Dr. Straatsma's April 30, 1991 report Defendants contend Employee was disabled due to a seizure disorder until January 1991.  Therefore, because he was disabled by another cause, disability benefits should not be awarded.


If we do award disability benefits, Defendants contend that Employee's work history doesn't justify even the minimum weekly compensation rate of $110.00. They also argue we should not rely upon the testimony of Aversa or Greene to award anything more than the weekly minimum.  They argue that, if these two had known about Employee's seizure disorder, they would not have hired him.


Defendants also rely upon Dr. Pfaltzgraff's March 1990 notes to show that Employee's surgery could have been performed in Fairbanks, and his request for two trips to San Diego should be denied.  Finally, because of Employee's late notice, they argue no penalty should be awarded.  Also, they contend the controversion was timely and not frivolous so no action should be taken by us under AS 23.30.155(o).


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.  IS EMPLOYEE'S HERNIA COMPENSABLE?


A.  DOES LACK OF NOTICE BAR EMPLOYEE'S CLAIM?


AS 23.30.100(a) provides:


Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of injury or death to the board and to the employer.


AS 23.30.100(d) provides in part:


Failure to give notice does not bar a claim under this chapter


(1)  if the employer (or his agent in charge of the business where the injury occurred) or the carrier had knowledge of the injury or death and the board determines that the employer or carrier has not been prejudiced by failure to give notice;


(2)  if the board excuses the failure on the ground that for some satisfactory reason notice could not be given.


The running of the 30‑day period in § 100 is suspended until by reasonable care and diligence it is discoverable and apparent that a compensable injury has been sustained.  Alaska State Housing Authority v. Sullivan, 518 P.2d 759 (Alaska 1974).  In Sullivan, 518 P.2d 762, the Alaska Supreme Court affirmed our decision suspending the running of the time limit for notice under § 100 until the employee, as a "reasonable" person would realize the cause and nature of his injury.


In 3 A. Larson, The Law of Workmen's Compensation § 78.41 (1990), Professor Larson discusses the issues to be considered in determining whether the statute of limitations for filing a claim has begun to run.


The time period for notice of claim does not begin to run until the claimant, as a reasonable person, should recognize the nature, seriousness and probable compensable character of his injury or disease.

Id. at 15‑185.


As to the nature of the injury or illness: Plainly claimant should be expected to display no greater diagnostic skill than any other uninformed layman confronted with the early symptoms of a progressive condition.  Indeed, it has been held that the reasonableness of claimant's conduct should be judged in the light of his own education and intelligence, not in the light of the standard of some hypothetical reasonable person of the kind familiar to tort law. . . .


On the other hand, it is not necessary for the claimant to know the exact diagnosis or medical name for his condition if he knows enough about its nature to realize that it is both serious and work‑connected. . . .

Id. at 15‑245 through 15‑246.


The second of the three features of his condition the claimant must have had reason to be aware of is the seriousness of his trouble.  This is a salutary requirement, since any other rule would force employees to rush in with claims for every minor ache, pain, or symptom.  So, if claimant knows he has some shortness of breath, a back injury, or even a hernia, failure to file a claim promptly may be excused if claimant had no reason to believe the condition serious.  This is particularly clear when a physician has led him to believe that the injury is trivial or that the symptoms indicate no serious trouble.  At the same time, if the claimant's symptoms of compensable disability are sufficiently extreme, even a doctor's statement that they were trivial has been held insufficient to offset the claimant's own direct knowledge of the obvious condition. Id. at 15‑253 through 15‑255.


Finally, under the third component of the test, the claim period does not run until the claimant has reason to understand the nature and gravity of his injury but also its relation to his employment.  Even though the claimant knows he is suffering from some affliction, this is not enough to start the statute if its compensable character is not known to the claimant.

Id., at 15‑256 through 15‑257.


We find Employee did not know the nature of his injury and its relation to his employment until he consulted Dr. Pfaltzgraff in August 1989.  At that time he gave oral notice to his employer.


We find AS 23.30.100(d)(1) does not apply because Employee did not give notice of the injury to the employer, its agent, or its insurer at the time the injury occurred.  However, under AS 23.30.100(d)(2), we excuse Employee's failure to give notice on the ground that he did not know the nature of his injury until August 8, 1989.


B.  DID EMPLOYEE PROVE HIS CLAIM?


AS 23.30.120 provides:


(a)  In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that


  (1)  the claim comes within the provisions of the chapter;


  (2)  sufficient notice of the claim has been given;


. . . . 


(b)  if the delay in giving notice is excused by the board under AS 23.30.100(d)(2), the burden of proof of the validity of the claim shifts to the employee notwithstanding the provisions of (a) of this section.


Because we have excused Employee's failure to give notice, we conclude that under AS 23.30.120(b) he must prove his claim by a preponderance of the evidence.  Booth v, Anchorage School Dist., AWCB Decision No. 89‑0275 (October 12, 1989); Whittington v. Anchorage School Dist., AWCB Decision No. 88‑0079 (April 11, 1988) aff'd 3 AN‑88‑5114 (Alaska Super Ct.) (June 2, 1989).


We have no reason to doubt Employee's testimony about the nature of his work for Employer.  Slaybaugh did not contradict Employee's testimony that there were heavy items to be moved.  While Employee may have violated company policy in moving heavy items by himself, that is not a basis to deny his claim.


Burr confirmed Employee's testimony that he began to experience pain while performing heavy labor.  The inconsistency in Burr's affidavit and hearing testimony about when Employee's complaints began is understandable.  First, it has been almost four years since Burr and Employee worked together; his memory of the events could easily have grown dim.  Second, they worked long hours and there was little to separate one day from the next; his sense of time while working could easily have been confused.


Although Burr failed Employer's drug screen, we do not find that a reason to disregard his testimony.  We do not know what substance he tested positive for. It may not have been an illegal substance, but rather one which company prohibits its employees from using.


Dr. Zorn testified that he cannot state Employee's work caused his hernia, but he testified Employee's history is consistent with his employment causing the hernia.  Dr. Zorn testified that the work was "most likely . . . the originating factor."  If there is any doubt in Dr. Zorn's testimony, we must resolve it in Employee's favor.  Land & Marine Rental Co. v. Rawls, 686 P.2d 1187, 1190 (Alaska 1984) ; Kessick v. Alyeska Pipeline Service Co, 617 P.2d 755, 758 (Alaska 1980); Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978); Beauchamp v. Employers Liability Assurance Co., 477 P.2d 933, 996‑7 (Alaska 1970).


There is no evidence that Employee's personal activity or work for another Employer caused the hernia.  There is no medical evidence to contradict Dr. Zorn's testimony.  Considering Employee's work, the nature of the development of a hernia, and all of the evidence, we find Employee proved by a preponderance of evidence that his work for Employer caused his hernia.

II.  IS EMPLOYEE DUE TEMPORARY TOTAL DISABILITY BENEFITS?


AS 23.30.185 provides:


In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.


"Medical Stability is defined in AS 23.30.265(20) as:


[T]he date after which further objective measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence.


Defendants acknowledge Employee was disabled after his surgery on May 2, 1990, until November 2, 1990.  We find he is entitled to temporary total disability (TTD) benefits for that period.


Employee also seeks TTD benefits from June 15, 1989, to the date of his surgery, and from November 2, 1990 to the present.  Employee testified that he hurt so much before and after the surgery that he could not work.  However, when he asked for a disability statement on March 16, 1990, Dr. Pfaltzgraff noted:  "[T]he presence of a hernia does not make someone disabled. . . . I wrote on his disability request that he wasn't disabled from his hernia but neither did he have work more or less because of that reason."


We find Dr. Pfaltzgraff did not believe the hernia caused Employee to be unable to work.  We find Dr. Pfaltzgraff believed Employee could work despite his hernia, but chose not to work.  We find Employee failed to prove that he was disabled from June 15, 1989, to March 16, 1989.


Dr. Zorn did not see Employee until April 24, 1990. (Zorn Dep. at 5).  Dr. Zorn was not asked to comment whether Employee was unable to work at that time.  Dr. Zorn testified Employee was unable to work after the surgery.  According to Dr. Zorn, Employee's restrictions would keep him from working until November 2, 1990, when he should have been able to resume normal activities.  Dr. Zorn testified Employee should never lift over 100 pounds.  (Id. at 12, 15 ‑ 16).


Based on Employee's complaints, Dr. Zorn testified Employee may have been experiencing a chronic pain syndrome for which cortisone injections might be appropriate.  (Id. at 12 ‑ 14).  Dr. Zorn believes Employee has a good result from his hernia surgery, and he does not have any permanent impairment.  (Id. at 24‑ 25).  Dr. Zorn was not asked whether he believed Employee's condition was medically unstable after November 2, 1990.


Dr. Borden testified at the hearing.  He indicated he did not have any of Employee's previous medical records.  He testified he only examined Employee on February 10, 1993, and has never treated him.  He said Employee's pain may be due to nerve damage and the cortisone injections might help the scar tissue mature.  He testified Employee "maybe" medically unstable because of the pain.  Dr. Borden was not asked to testify about objectively measurable improvement in Employee's condition since November 2, 1990.


Again Employee does not enjoy a presumption that he continued to be disabled.  Additionally, under AS 23.30.185 and 265(20), he must present clear and convincing evidence that he continues to be medically unstable.  We find Dr. Borden's statement that he "maybe" medically unstable does not satisfy his burden of proof.  We deny Employee's claim for TTD benefits after November 2, 1990.  We will order Defendants to pay TTD benefits for the period of May 2, 1990 through November 2, 1990, together with interest at the annual rate of 10.5 percent on these benefits.


III.  WHAT ARE EMPLOYEE'S GROSS WEEKLY EARNINGS?


It is undisputed that Employee's gross weekly earnings must be computed under AS 23.30.220(a)(2) which provides:


(a)  The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation.  It is the employee's gross weekly earnings minus payroll tax deductions.  The gross weekly earnings shall be calculated as follows:


(2)  if the employee was absent from the labor market for 18 months or more of the two calendar years preceding the injury, the board shall determine the employee's gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history, but compensation may not exceed the employee's gross weekly earnings at the time of the injury.


In discussing an earlier version of AS 23.30.220 in Phillips v. Nabors Alaska Drilling, Inc., 740 P.2d 457, 460 n.7 (Alaska 1987), the court noted:


However, while the earlier version of the statute provided that the alternative wage calculation was to be based on "the usual wage for similar service rendered by paid employees under similar circumstances," former AS 23.30.220(3), the new statute provides that "the board may determine the employee's gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history."  AS 23.30.220(a)(2).  The distinction emphasizes the point that the AWCB has considerable discretion to determine gross weekly earnings under subsection (a)(2).


Although Peck v. Alaska Aeronautical, Inc., 756 P.2d 282, (Alaska 1988), interprets a much older version of Section 220, the general discussion about wage calculation appears relevant to all cases:


An estimate of earning capacity is a prediction of what an employee's earnings would have been had he not been injured. . . .  In making an award for temporary disability, the [Board] will ordinarily be concerned with whether an applicant would have continued working at a given wage for the duration of the disability.  In making a permanent award, long‑term earning history is a reliable guide in predicting earning capacity.

756 P.2d at 286 (quoting Deuser v. State, 697 P.2d 647, 649‑50 (Alaska 1985), (quoting Argonaut Ins.  Co. v. Industrial Accident Comm'n, 371 P.2d 281, 284 (Cal. 1962)).


The court went on to state: "As Professor Larson explained, '[his] disability reaches into the future. . . . his loss as a result of injury must be thought of in terms of the impact of probable future earnings, perhaps for the rest of his life.'"  Peck, at 287.


Prior to working for Employer, Employee had not worked for wages since 1984.  At that time he was dispatched through a union, and made about $20,000 a year servicing and repairing heavy equipment.  After 1984 he was not dispatched through the union because of his seizure disorder.  Given his long period of not working through the union and because of his seizure disorder, we find it is unlikely that he would have worked through his union during the period of disability.


At the time of the injury he was paid about $1,400 per week, but the oil spill clean‑up work ended in the fall of 1989.  We find it is unlikely that Employee would have worked in a similar job for similar wages during his period of disability.


We find Greene's testimony about hiring Employee too confusing and speculative to rely upon.  We find no reason not to rely upon Aversa's testimony about hiring Employee had he been able to work.  Aversa would have employed him during this period, as well as the summers of 1990, 1992, and 1993.  Even Defendants acknowledge that Employee was disabled following his surgery in May 1990 until November 1990.  Aversa would have paid $14.50 per hour, for forty hours per week, for about 22 weeks of the year.  This would provide wages of $580.00 per week, and total wages of $12,760.00 for the year.  We find this reasonably represents Employee's annual wage earning capacity during the period of disability.  We divide $12,760.00 by 52 weeks and conclude his gross weekly earnings are $245.38.


IV.  IS EMPLOYEE ENTITLED TO MEDICAL AND TRAVEL EXPENSES?


AS 23.30.030(2) provides in part that the insurer shall pay "transportation charges to the nearest point where adequate medical facilities are available."


In Alcan Elec. v. Bringmann, 829 P.2d 1187, 1189 (Alaska 1992), the court held that the presumption of compensability in AS 23.30.120(a) applies to a claim for medical transportation costs.  However, in this case, the presumption doesn't apply to Employee's claim for medical travel expenses because we excused Employee's late notice under AS 23.30.100(d)(2).  Accordingly, he must prove his claim by a preponderance of the evidence.


We consider Bringmann for purposes of determining what evidence Employee would need to carry his burden of persuasion.  In Bringmann the court did not specifically discuss how the presumption could be overcome.  The court did quote from Braewood Convalescent Hospital v. Worker's Compensation Appeals Board, 666 P.2d 14,20 (Cal. 1983), that "the employer must present evidence demonstrating the availability of a similar, or equally effective program in a more limited geographic area closer to [the injured worker's] domicile."  In response to the defendants' argument that they presented evidence that a doctor in a geographic area closer to the employee was capable of performing the individual procedures, the court stated:


There is no evidence to suggest that Dr. Nolan considered the combination of the six procedures that Dr. Kerns performed on Bringmann, although he testified he could have performed each of the procedures individually.  Furthermore, Alcan presented no evidence that any other doctor in Alaska considered or recommended that combination of surgical procedures. . . . If a doctor does not provide an option to the patient, regardless of the doctor's skill level, the option is unavailable to that patient.  Alcan has failed to demonstrate that adequate medical facilities" were available within the state.  Bringmann's evidence, together with the unrebutted presumption, satisfied his burden of proof that adequate medical treatment was unavailable in Alaska.


Employee testified he could not pay for the surgery and his mother, who was willing to pay for it, wanted him to have surgery in California.  He also testified that the recovery from his hernia repair was difficult.  He testified he needed his mother's help after the surgery because it took several weeks, not several days, before he was able to care for himself.


Defendants rely upon Dr. Pfaltzgraff's March 16, 1990 note indicating that he would do the surgery even if he was not paid.  Based on this evidence they contend Employee did not need to travel to California for surgery.  We agree.  The option of surgery in Fairbanks was offered even if Employee couldn't pay for it.


Employee also contended that he needed someone to care for him after his surgery.  This may have been true when he postponed his surgery until May 1990 because the hernia had a chance to grow.  Although Dr. Pfaltzgraff indicated in his March 1990 notes that the hernia had gotten larger since his last visit, he was willing to do the surgery on an out‑patient basis.  We find this indicates that Dr. Pfaltzgraff did not consider the repair operation to be complicated or difficult at that time.  Dr. Pfaltzgraff did not indicate that Employee would need someone to care for him after surgery.


We give greater weight to Dr. Pfaltzgraff opinion than to Employee's testimony.  We find Employee failed to prove that it was necessary for him to travel to California for surgery.  Therefore, we will deny his request for payment of travel expenses.


Employee testified that his mother paid the costs of his surgery.  We find Defendants are liable for payment of the physician's fees and surgical charges, assuming the surgery cost no more in California than it would in Fairbanks, Alaska.  If the surgery did cost more, Defendants need only pay the amount that would have been charged to perform the surgery in Fairbanks.  Employee is to submit the bills or copies of the bills to Defendants for his hernia treatment and repair surgery together with verification of who paid which bills, if any of them have been paid.  Defendants shall reimburse the person who paid the bill, or make payment directly to the medical provider, if the bill is unpaid, of the treatment or surgery related to Employee's hernia condition.


V.  WAS EMPLOYEE'S CLAIM FRIVOLOUSLY CONTROVERTED?


AS 23.30.155(o) provides in part:  "The board shall promptly notify the division of insurance if the board determines that the employee's insurer has frivolously or unfairly controverted compensation due under this chapter. . . ."


Under AS 23.30.155(d), to controvert benefits the Employer "shall file with the board and send to the employee a notice of controversion on or before the 21st day after the employer has knowledge of the alleged injury or death."


Employee contends the Notice of Controversion of Right to Compensation which denied benefits "due to the untimely reporting of claim.  Alleged injury date was 6/15/89 and claim was not reported until 8/10/89," is frivolous.  The parties do not raise any issue regarding the form of the notice or the timeliness of the notice.  Therefore, for purposes of this decision, we shall consider the basis for Defendants' controversion.


Under AS 23.30.100(d)(2), failure to give notice would bar Employee's claim unless we excused the failure.  Based on the reasoning in Houston Contracting v. Phillips, 812 P.2d 598 (Alaska 1991), we find Defendants had a valid legal basis for controverting Employee's benefits.  We find the controversion was not frivolous or filed in bad faith.  We find no penalty is due for an unfair, bad faith, or frivolous controversion.  See Harp v. Arco Alaska, Inc., 831 P.2d 352 (Alaska 1992).  Accordingly, we will deny the penalty request as well as the request for referral to the division of insurance under AS 23.30.155(o).


ORDER

1.  Defendants shall pay Employee temporary total disability benefits from May 2, 1990 to November 2, 1990.


2.  We determine Employee's gross weekly earnings are $245.00 and Defendants shall pay temporary total disability compensation based on these gross weekly earnings.


3.  We deny and dismiss Employee's claim for temporary total disability benefits for the period of June 15, 1989 to May 2, 1990, and from November 2, 1990 to the present.


4.  Defendants shall pay Employee's surgical and physician's charges in accordance with this decision.


5.  Defendants shall pay interest at the rate of 10.5 percent on the benefits awarded herein.


6.  We deny and dismiss Employee's claim for travel expenses to California.


7.  We deny and dismiss Employee's request for additional compensation under AS 23.30.155(d) as well as action under AS 23.30.155(o).


8.  We retain jurisdiction to resolve disputes regarding Employee's attorney's fees and legal costs.  We encourage the parties to resolve these issues themselves before seeking our decision.


Dated at Anchorage, Alaska this 4th day of May, 1993.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom



Rebecca Ostrom



Designated Chairman



 /s/ S.T. Hagedorn



S. T. Hagedorn, Member



 /s/ Jeffery A. Wertz



Jeffery A. Wertz, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of James B. Abbey, employee / applicant; v. Veco, Inc., employer; and Eagle Pacific Insurance Company, insurer / defendants; Case No. 8929272; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 4th day of May, 1993.



Dwayne Townes, Clerk
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